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NOMINATION OF WILLIAM C. KERN TO BE A MEMBER 
OF FEDERAL TRADE COMMISSION 


THURSDAY, JUNE 16, 1955 


Unirep STaTes SENATE, 
COMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D.C. 

The committee met at 10:10 a. m., in room G-—16, United States 
Capitol, Hon. Warren G. Magnuson (chairman of the committee) pre 
<iding. 

Present : Senators Magnuson, Pastore, Monroney, Smathers, Erwin, 
Thurmond, Bricker, Schoeppel, Butler, Purtell, and Payne. 

The Cuairman. The committee will come to order and the next 
nomination is the nomination of William C. Kern, of Indiana, to be 
Federal Trade Commissioner for a term of 7 years, from September 
26 of 1955, succeeding James Mead whose term expires on September 
26. 

The committee has a list of three witnesses who want to appear on 
this matter and our colleague, Senator Lehman, of New York, has a 
statement which he wishes to present to the committee. 

We will be glad to hear from you, Senator Lehman. 


STATEMENT OF SENATOR HERBERT H. LEHMAN, OF NEW YORK 


Senator Lenman. Thank you, Mr. Chairman, and members of the 
committee for the opportunity you have given me to appear today in 
opposition to the nomination of Mr. William C. Kern to the Federal 
‘Trade Commission. 

l am going to try to cut some of this statement out. 

The CuarrMan. We will have it all in the record. 

Senator Leuman. Thank you. 

Mr. Chairman. I do not know Mr. Kern. I have made some inquiries 
concerning him but have not been able to find out very much about 
him, other than that he has been a trial lawyer for the Federal Trade 
Commission for a number of years, serving during the last year as 
Deputy Director of the Bureau of Litigation, a position to which he 
Was appointed by the present Chairman of the Federal Trade Com- 
mission, Mr. Edward F. Howrey 

I have nothing against Mr. Kern personally. As I said, I do not 
know him personally. He has the qualification of experience with the 
Federal Trade Commission and the severe disqualification of the posi- 
tion he now occupies as Deputy Director of the Bureau of Litigation. 
I shall go into that in the course of my testimony. 

I do not know what Mr. Kern’s views are on the basic policy matters 
ever which he would be required to preside as a member of the Federal 
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Trade Commission, on the fundamental laws which it is the duty of the 
Federal Trade Commission to enforce. I am certain that this commit- 
tee will inquire into those views. 

I do know, however, that Mr. Kern’s qualifications—viewing them 
in their most favorable light—and I am perfectly willing to give him 
the benefit of every doubt, and to appraise him with the highest pos- 
sible estimate, still pale and grow dim by comparison with the quali- 
fication of the man he seeks to replace—or rather, the man whom the 
President has named him to replace—Commissioner James M. Mead. 

I would now like to define the bases of my interest in this nomina- 
tion—the interest which moves me to come before this committee and 
to oppose Mr. Kern’s nomination. It is not my usual practice, Mr. 
Chairman, to come before a committee of which I am not a member. 
to oppose the nomination of an individual designated by the President 
to fill an important policymaking position. 

Mr. Kern is not from my State. He is from Indiana. However. I 
believe that in cveneral the President of the United States should have 
a wide latitude in making the appointments that are within his pre 
rogative. Surely in the executive branch of the Government the Pres- 
ident is the responsible official, and I believe that generally speaking, 
the President should be allowed the widest latitude, within well- un- 
derstood limits, in naming individuals to carry out the executive poli- 
cies of Government in the executive branch of the Government. 

Strictly speaking, however, the Federal Trade Commission is not 
a part of the executive branch of the Government. It is a quasi-judi- 
cial and quasi-legislative agency. It renders judgments and makes 
decisions which are half legislative and half judicial. The Federal 
Trade Commission enjoys powers which are delegated to it by Con- 
gress—which the Congress has a right to do—a right which has bee 
challenged in the past, but which the Supreme Court has repeatedly 
upheld. 

So, Mr. Chairman, the first basis of my extreme interest in this 
nomination is the vital concern I have—and the vital concern which 
New York State has—for the proper discharge of the duties delegated 
to the Federal Trade Commission under our laws covering fair trade. 
price discrimination, combinations in restraint of trade, and unfair 
business practices in general. There are few subjects in which New 
York State has a greater interest. New York State has, I may say. 
a greater concentration of business and commerce than any other 
State in the Union. Although we have many great business concerns 
in our State—and some of them are indeed monopoly-minded—we 
also have thousands and thousands of small businesses in New York 
State. I would guess that we have the greatest number of small 
businesses in New York State of any State in the Union. So, we are 
concerned with the work of the Federal Trade Commission—vitally 
concerned. We are concerned for the protection of small business, 
for the protection of the consumer, and for adequate defenses against 
monopoly and unfair business practices. 

The second basis of my interest in this nomination is the fact that 
Jim Mead, former Chairman of the Federal Trade Commission, and 
at present a member of that Commission, is a citizen of my State; one 
of our most. distinguished citizens. New York is proud of the service 
Jim Mead has performed as Chairman and as a member of the Fed- 
eral Trade Commission. It has been outstanding service—service 
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always in the public interest, in behalf of small business, and in behalf 
of the consumers of this country. 

Jim Mead’s record on the Trade Commission—both as an admin- 
istrator and as a representative of the public interest—have helped 
in a most significant way to give consumers and small business the 
safeguards that Congress intended they should have—and never were 
those safeguards more needed than they are today. We need more 
protection of small business and of the consumer, not less. We need 
more vigilance in the defense of the public interest, not less. 

President Eisenhower's failure to reappoint Jim Mead is a rebuke 
to Jim Mead’s record. It is a rebuke, moreover, to the principles for 
whick Jim Mead has stood on the Federal Trade Commission during 
ill the years of his service. 

If the Federal Trade Commission were nothing more than a branch 
of the executive department of the Government, I would have only a 
poe al difference with the President over his failure to meee point 

Jim Mead. I would not have been surprised. But the Federal Trade 
Commission is not just another branch of the executive Department— 
t is an independent agency. It has quasi-judicial and quasi-legis- 
lative functions. 

The FTC was set up by law as a bipartisan commission to insure its 
immunity from passing political pressures or from dictation by the 
President of the United States, whoever he might be. The law 
states that no more than three members of the Commission may be 
appointed from the same political party. The other two must be 
members of the minority party—in this case the Democratic Party. 
oa provision of the law is intended to insure adequate representation 

r the minority political viewpoint—further to guarantee the inde- 
pendence and the political balance of this agency. 

That was not all the Congress did to insure the independence of this 
agency. ‘The congress also made the term of each Commissioner 7 
vears—another device to provide this agency with immunity from 
political pressures. And finally, Mrs Chairman, the Congress de- 
termined that no Commissioner could be removed except for cause. 

In 1935 the Supreme Court, in the celebrated Humphrey case, de- 
clared that this proviso clearly meant that no Commissioner could 
be removed save on the basis of specific charges as to malfeasance or 
improper conduct in office. The Humphrey case, it is interesting to 
recall, dealt directly with the FTC. 

In October 1933, President Roosevelt removed the then Chairman 
of the FTC, Mr. William E. Humphrey, and replaced him with a 
Mr. Matthews. Mr. Humphrey was old, and he died shortly there- 
ifter, but his executors brought a suit against the United States Gov- 
ernment. The Supreme Court ruled that the President did not have 
the power to remove a member of the FTC at will, but was required 
by law to present the charges and to have a hearing on those charges. 

A member of the FTC does not serve at the pleasure of the Presi- 
dent. He is not an agent of the President’s will. He is an agent 
of the N mepenirrse arrying out the national intent as reflected in the 
various pieces of legislation on the subject of fair trade practices 
and cnanbin. 

Now, Mr. Chairman, I have been deeply troubled by the tendency 
in this administration—a general tendency—to subvert the intentions 
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of the law, the plain purposes of legislation enacted in past years, by 
appointing to positions of authority in the discharge of regulatory 
functions men who are out of sympathy with these functions, or at 
most, ready to pay only lip-service to them. 

Time and time again during the past 2 years, tried and true defend- 
ers of the public interest have been replaced, on the regulatory agen- 
cies established by Congress, with individuals who, by background ‘and 
past association, might be expected to be directly opposed to the pur- 
pose of the laws they’are apopinted to administer. 

We have seen this happen with the National Labor Relations Board, 
the Securities and Exchange Commission, the Federal Communica- 
tions Commission, and last but by no means least, the Federal Trade 
Commission. 

I do not charge, Mr. Chairman, I have no real basis for charging, 
that Mr. Kern is a spokesman for, or a representative of, the business 
interests which the Federal Trade Commission is supposed to regu- 
late. I strongly suggest that this committee, however, examine Mr. 
Kern carefully to ascertain whether his views are entirely consistent 
with the spirit and purposes of the laws he had been appointed to help 
administer. 

I do know, however, that Commissioner Mead was a man who, on 
the record, fought consistently and tirelessly in behalf of the public 
interest in the exact spirit of the laws whics form the charter of the 
Federal Trade Commission. President Eisenhower's failure to reap- 
point Mr. Mead immediately raises questions and doubts. 

The Federal Trade Commission is supposed to be bipartisan. It is 
supposed to have a membership representing a minority viewpoint. I 
am chairman of the Securities Subcommittee of the Banking and Cur- 
rency Committee. There recently came to my subcommittee the nom- 
ination of a member of the Securities and Exchange Commission. The 
individual nominated is supposed to be a Democrat. The position in 
question, like the one before you, is required by law to be filled by a 
member of the minority party. Yet the individual nominated, and I 
have nothing against him personally—just as in the case of Mr. Kern— 
testified that he had been cleared for the nomination to the Securities 
and Exchange Commission by the Republican National Committee. 

I remarked, in the course of the heari ings I was conducting on this 
nomination, that I considered this a complete subversion of the prin- 
ciple of bipartisanship. There is no bipartisanship when a minority 
member has to be cleared by the national committee of the majority 
party. 

I say this, of course, in no partisan spirit, but rather in a spirit of 
devotion to the law itself. I would address both Republican and 
Democratic Members of the Senate in the same way. I believe it 
would be just as wrong should a Democratic President be in office, and 
I hope one soon will be, to require that a position, which under the 
law should go to a Republican, have the clearance of the Democratic 
National Committee. I suggest to the Republican Members of the 
Senate that they beware of setting this kind of a precedent. 

Let us bear clearly in mind the meaning and the purpose of the legal 
requirement that no more than three members of the Federal Trade 
Commission, for instance, be members of the same party. The pur- 
pose is to insure minority representation on these commissions. Not 
minority representation in theory, but minority representation in fact. 
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It does not satisfy the spirit of the law, in my judgment, to appoint, 
as a minority member of such an independent agency as the Federal 
Trade Commission, an individual who, technically speaking, is a mem 
ber of the minority party, or who is a member of a wing of the minor 
ity party which is indistinguishable in viewpoint from the majority 
party. That does not satisfy the spirit of this legal requirement. 
That is an evasion of the requirement. ‘That does not insure the 
presence on these commissions—and on this Commission—of a vigi- 
lant minority dedicated to the social and economic viewpoint of the 
minority party. 

It may satisfy the letter of the law if the individual concerned is 
a registered member of the minority party, or even if he simply as 
serts, beyond power of contradiction, that he is a member of the 
minority party. I do not believe it satisfies the spirit of the law. 

Turning now from the question of bipartisanship and minority 
representation to the question of what general viewpoint should be 
required of nominees to this all-important Commission, let me quote 
from an official document—from the United States Government Or- 
ganization Manual for 1954-55, issued by the National Archives and 
Records Service of the General Services Administration. 

I am going to quote from that publication a significant excerpt, 
written by the Federal Trade Commission itself, representing, I as- 
sume, the composite view of the Commission. This quotation defines 
the nature and purpose of the Federal Trade Commission. This, Mr. 
Chairman, is not my interpretation, but the official interpretation, and 
] quote: 


Phe basic objective of the Commission 


says the United States Government Organization Manual 


- 


is the maintenance of free competitive enterprise as the keystone of the Ameri 
can economic system. Although the duties of the Commission are many and 
varied * * * the foundation of public policy underlying all these duties is es- 
sentially the same: to prevent the free enterprise system from being stifled or 
fettered by monopoly or corrupted by unfair or deceptive trade practices. In 
brief, the Commission is charged with keeping competition both free and 
fair * * *. As an administrative agency acting quasi-judicially and quasi-legis- 
latively, the Commission was established to deal with trade practices on a con- 
tinuing and corrective basis. 

And, Mr. Chairman, may I point out that this is a statement written 
and issued by the Federal Trade Commission itself—I want to em- 
phasize that these are not my words, they are the Commission’s words, 
the words that are contained in the United States Government Or 
ganization Manual, the Commission itself describes itself as a quasi- 
judicial and quasi-legislative Commission. What is more important 
than having on such agency a true minority viewpoint—a properly 
critical and constructive opposition to the majority. 

On such a Commission, the differences in viewpoint naturally es- 
tablish themselves on the basis of social and economic philosophy. 
Jim Mead represents, has represented, as well as any man has ever 
represented, the social and economic philosophy of the Democratic 
Party as a whole, which I believe is the social and economic phi- 
losophy of the overwhelming majority of the American people—a 
social and economic philosophy written, in 1914, into the Federal 
Trade Commission Act; and subsequently into the Clayton Act and 
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many other acts through the years, the most important and climactie 
of which, in recent years, was the Robinson-Patman Act in 1936, 

Incidentally, Mr. Chairman, I find it very interesting that the 
United States Government Oreganizat ion Manual of 1954 5D. in listing 
the basic statutes under which the Federal Trade Commission oper- 
ates, significantly omits direct mention of the Robinson-Patman Act, 
although the United States Government Organization Manual of 
1952-53 does indeed include reference to the Robinson-Patman Act 
among the basic charters of the Federal Trade Commission. I won- 
der whether we might have here a basis for suspecting, or at least rais- 
ing the question, whether the Federal Trade Commission, under its 
present administration, would like to forget the existence of the Robin- 
son-Patman Act—that basic bulwark of small business ? 

Jim Mead is well aware of the existence of the Robinson-Patman 
Act. His record as Chairman and as a member of the Federal Trade 
Commission reflects his awareness of the necessity of enforcing the 
law relating to price discrimination. 

All of us are well aware of the change in the tone and temper of 
the Federal Trade Commission since the change in national adminis- 
tration, and especially since the present Chairman, Mr. Edward F. 
Howrey, took office. I would like to submit, for the record, Mr. Chair- 
man, an article from the responsible publication, Business Week, pub- 
lished by McGraw-Hill, issue of June 5, 1954. This article is entitled 
“Republicans Reshape the FTC.” The highlights of the article, as 
printed in the heading are as follows, and I quote: 

There is a new stress on proof of injury in cases involving curbs on compe- 
tition. 


And 
They’re taking a fresh look at the law on mergers and price fixing. 


Mr. Chairman, I suggest that this article be read by the members 
of this committee before acting on this nomination, and ask that this 
article be incorporated in the record and be printed at the end of my 
remarks. 

The CuarrMan. Without objection it will be done. 

Senator Lenman. It is a fact that in the area of unfair price dis- 
criminations, the Commission has given such a broad interpretation 
to the Supreme Court decision in the Standard Oil of Indiana case, 
that the whole Robinson-Patman Act is in danger of emasculation. 

In recent hearings before Senator Sparkman’s Small Business Com 
mittee, it was testified that due to this broad interpretation, the 
Commission now refuses even to initiate a case where the good-faith 
defense is asserted. 

Mr. Chairman, I am a cosponsor, and I am sure some of the members 
of this committee are also cosponsors of 8S. 11, a bill introduced bv 
Senator Kefauver to restore to the Robinson-Patman Act the teeth 
that were removed by the Supreme Court good-faith decision in the 
Standard Oil case . 

The Federal Trade Commission, wnder the chairmanship of Jim 
Mead, favored this legislation. It is my understanding that today, 
the Federal Trade Commission, under its present administration 
opposes this legislation. 

I believe with all my heart, Mr. Chairman, that the removal of Jim 
Mead from this Commission would eliminate a vital viewpoint, a view- 
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point shared by at least 30 Members of the Senate, as Wi tnessed by the 
number of sponsors of S.11. That viewpoint is a minority viewpoint 
today on the Federal Trade C ommission. To the extent that it is pos 
sible. ] beheve we should insist that the minority \ 1eW point be ret iined 
on the Commission. 

Chairman Howrey, of the Federal Trade ¢ Commission, has endorsed 


the majority report of the Attorney General’s National Committee To 
Study Antitrust Laws. As I interpret that report it favors weaker 
antitrust enforcement in practically every part of this field. Jim 


Mead does not subseribe to the Attorn Ley General’s report. He favors 
stronger enforcement of the antitrust laws. He has made some r ‘cOom- 
mendations pointed in this direction, recommendations which Senator 
Hill, of Alabama, inserted textually into the Congressional Record on 
March 4. 

Jim Mead gained a justified reputation on the Commission as the 
leading champion of free enterprise and effective antitrust legisiation. 
Jim Mead was not a partisan. While he was Chairman, attorneys 
were hired without regard to political affiliation, and, I am told, that 
many so hired were, in fact, Republicans. 

Mr. Chairman, I am not a lawyer nor an expert in the complexities 

of the aan of the Federal Trade Commission. I would commend to 
is committee, however, a reading of the opinions of Commissioner 
Mead in the Pillsbury Mills case, in the General Foods case, in the 
Metal Lath ease, the National Lead case, and the Book-of-the-Month 
Club case. I would ask that these opinions of Commissioner Mead 
be placed in the record of these hearings at the end of my remarks, 

‘he CuaiRrMAN. Without objection it will be so done 

Senator Lenman. As I said, 1 do not know all the leg al implic ations 
of these cases. I have chosen them as representative of Commissioner 
Mead’s consistent record in favor of the public interest. 

In a period characterized by almost daily mergers, a growing trend 
toward monopoly, and a growing threat to competitive free enter- 
prise and to smal] eddeaie 5, | think it is terribly important that there 
e aines | on the Fed rs ul Tr: vce Commission a clear, strong’ voice 
spe ak ing for what some of us believe to be the public interest. [| 

think the two minority places on the Commission should be filled by 
men who represent the social and economic vie vpoint so ably ex- 
pounded by Jim Mead. 

I have been told, Mr. Chairman, that since the Federal Trade Com- 
mission was imac’ by Chairman Howrey 1 year ago, the Com- 
inission has not initiated a single new action against mergers. Now 
I am not against all mergers—some of them may be justified—but we 
are facing a trend—a sweeping tide of mergers, which, composite ly, 
in my judgme nt, threate an our system of free-com petit ive enter pl ise 
and undermine our national-economic health. 

I feel that with this trend in full swing we cannot safely endure the 
loss ot even one such indi idual as Jim Mead from the Federal ‘Trade 
Commission. 

I would like to interpose at this point, Mr. Chairman, that Jim 
Mead is not the only loss we are threatened with. ‘There is another 
Commission which 1s within the jurisdiction of this committee—the 
Federal Communications Commission. There is a member of that 
Commission who, like Jim Mead, has valiantly, tirelessly, and zeal- 
ously fought for the public interest against monopoly and against 
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undue concentration of control over our communications in the hands 
of any one group or class of persons. I refer to Miss Frieda Hennock. 
It so happens that Miss Hennock is also a constituent of mine. Just 
us I regret the President’s failure to reappoint Jim Mead, I regret the 
President’s failure to reappoint Frieda Hennock. 

The pattern, Mr, Chairman, is all too clear. It is a dangerous pat- 
tern, seeking to eliminate from those independent Commissions and 
agencies, effective and constructive minority viewpoints. This pat- 
tern forms one of the bases of my opposition to Mr. Kern’s 
nomination. 

While I do not think that Mr. Kern has all the necessary qualifi- 
cations from my point of view, he might, indeed, turn out eventually 
to be an able representative and exponent of my viewpoint. But 
there is no basis for any such prediction on the record. Hence, I do 
not thing that I, as a Member of the Senate, am justified in taking 
a chance by voting to confirm Mr. Kern to replace Jim Mead. 

Finally, Mr. Chairman, there is another question raised by Mr. 
Kern’s appointment which disturbs me very greatly. Let us assume 
for the moment that Mr. Kern should turn out to be a, vigilant advo- 
cate of the liberal viewpoint on the Federal Trade Commission. There 
is still a hitch. About a year ago, Chairman Howrey promoted Mr. 
Kern to be Deputy Director of the Bureau of Litigation of the Federal 
Trade Commission. 

In that position, Mr. Kern’s duties included the prosecution or 
supervision of the prosecution of many cases initiated by the Federal 
Trade Commission under its basic statutes. I have been advised 
by competent legal counsel—as I said, I am not personally a lawyer— 
that under section 5-C of the Administrative Procedures Act, Mr. 
Kern would be disqualified from participating as a member of the 
Commission in the consideration of cases with which he had a con- 
nection as Deputy Director of the Bureau of Litigation during the 
past year. Actually, I am informed all litigated « cases before the 
Federal Trade Commission during the past year came under Mr. 
Kern’s purview. 

If my information and legal advice are correct, Mr. Kern will be 
disqualified from participating at all—for some years to come—on 
many, if not most, of the cases coming before the Federal Trade 
Commission. 

The Federal Trade Commission already has a Chairman, Mr. How- 
rey, who I understand has disqualified himself from sitting on many 
of the cases because, as a private attorney, he appeared before the 
Federal Trade Commission in behalf of many of the business inter- 
ests which are currently involved in Federal Trade Commission 
proceedings. 

Now here it is proposed to appoint another member of the Federal 
Trade Commission who will likewise be disqualified from partici- 
pating in the decisions of the Commission. We would have, as a 
result, in most cases a a ee 

Mr. Chairman, as I said, I am not an expert on these matters. I 
am not qualified to give en testimony. I am merely repeating 
what I have been told. Therefore, I would strongly suggest and urge 
that this committee hear Mr. Stephen Spingarn, a former member 
of the Commission, and a qualified and expert attorney at law. I 
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urge you, Mr. Chairman, to call Mr. Spingarn to testify on this point 
before this committee. 

Mr. Chairman, this is the sum total of my testimony. I have come 
here before you because I feel strongly that it will be most unwise 
to approve Mr. Kern’s nomination, and that President Eisenhower, 
on the basis of the record of these hearings, should be given a chance 
to reconsider his decision in replacing Mr. Mead. 

I hope he will continue to avail himself of the services of Mr. Kern 
in his present position and will send to the Senate for reappointment, 
the name of James M. Mead, of Buffalo. 

Mr. Chairman, may I thank you for the opportunity of appearing 
before you. 

[Business Week, June 5, 1954] 


REPUBLICANS RESHAPE THE FTC 


There’s a new stress on proof of injury in cases involving curbs on competition. 

They’re taking a fresh look at the law on mergers and price-fixing. 

Chairman Howrey is coming down hard on compliance. He’s reorganizing to 
speed FTC action. 

For a little over a year now, a new Republican majority has been changing 
the Federal Trade Commission—in makeup, in philosophy, in organization, and 
in its estimate of what role to play. 

Basically, of course, FTC remains an enforcement agency: It is made up of 
five men appointed by the President to administer a complicated, and not neces- 
sarily related, set of laws. Among other things, FTC is charged with prevent- 
ing price-fixing agreements, combinations in restraint of trade, boycotts, false and 
misleading advertising, price and service discriminations, and exclusive dealing 
and tie-in contracts. It also watches acquisitions or mergers with competitors, 
interlocking directorates, improper labeling of wool and fur products. 

FTC’s job has in no way changed—but the way it intends to earry it out 
has. As compared to the way the Democrats did things, the Republicans are 
making it easier for the businessman who is up on the FTC carpet, harder for the 
FTC lawyers handling the cases. 

The Republican approach: The new FTC is dropping or changing—on a case- 
by-case basis—key interpretations of law. It is demanding more evidence 
from its lawyers, fuller documentation of charges and proof. It is trying to 
clear up confusion—some of which is of its_own making—about what is legal 
and what isn’t under the antitrust laws. 

But FTC hasn't been only reevaluating old theories. It also has been shaking 
up old operations and old procedures. 

It is taking steps to encourage voluntary compliance with the laws, to make it 
easier to settle Cases by consent agreements. It is also moving to tidy up its own 
internal operations, to save time, money. and tempers. 

On its merits: The term “reasonable” is the key to the new FTC approach. 
The Commission says it will avoid doctrinaire ideas, try each ease on its own 
merits. This is a little painffl to some business men who are trying to get out 
from under complaints filed by the Democrats on grounds that FTC has now 
changed its rules. Under its policy of looking at each case on its own merits, 
FTC isn’t making off-the-cuff disposition of such cases. 


I. CHANGING THE LAW 


The biggest change that the Republicans have made to date is their rejection of 
the so-called per se rule. In the past, the FTC went on the basis that an action 
in itself was illegal if it merely threatened competition although no injury had 
actually resulted. The Republicans take the view that actual injury must be 
proved. 

A good example of the new approach is the Republican rejection of the Demo 
crats’ view that once you show a company with a substantial share of the 
market has exclusive dealing contracts, you can conclude that it is injuring 
competition and hence acting illegally. In the Maico Co. case, involving hear 
ing aids, the Commissioners threw this rule out the window. The new Com 
mission said that FTC as a body of experts should actually prove how exclusive 
dealing contracts hurt competition. 
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The same tough attitude on proof showed up recently in the dismissal of a 
Robinson-Patman price-discrimination case against General Foods Corp. Over 
the bitter dissent of former Chairman James Mead, the Commission ruled the 
evidence just did not prove any injury to competition. Mead claimed there was 
evidence that wholesale discounts granted by General Foods on certain products 
in some areas but not in others actually hurt sales of the competing manu 
facturers. 

In such price-discrimination cases, ‘TC will demand actual proof from now 
on that the alleged discrimination tends to produce a monopoly. It will no 
conclude this merely fram a showing that a Competitor has lost business, 

In fact, FTC may be writing an entirely new doctrine on this score. A trial 
examiner recently recommended dismissal of a complaint that Purex Corp. 
injured competition through price discrimination. He said that only one com- 
petitior was involved and “it does not follow that because a competitor has been 
injured, competition has been affected.” 

Tough Standard: Some observers say that, as a practical matter, FTC is 
setting standards of proof that will make the lawyers’ job almost impossible. 


Il, WRITING NEW LAW 


In several other areas where the old commission had not yet made decisions 
before it went out, the Republicans have a chance to write on a clean slate. 

Mergers: The toughened antimerger law of 1950 never was applied by the 
Democrats, though they had filed the first test case, charging a violation against 
Pillsbury Mills before the Republicans took over at FTC. In a procedural 
decision last December, chairman Edward F. Howrey got his first crack at 
interpreting the new law. In sending it back for further hearings, he set up 
the “new line” on FTC antimerger enforcement. 

Howrey rejected the theory used by FTC lawyers that a violation occurs 
when a leading company in a market buys another company in the same market. 
The lawyers said that this automatically means competition may be substan- 
tially lessened. Howrey, however, said it is not automatically illegal for one 
major market factor to buy up another. Not until all relevant market figures 
before and after the merger—are in, can FTC say whether a particular merge! 
is illegal. 

Soon after the decision, the Republicans filed their own antimerger case 
They charged Crown Zellerbach Corp. violated the law in buying up the St 
Helens Pulp & Paper Co. Another complaint filed after Howrey’s Pillsbury 
Mills decision charged a conspiracy to monopolize the iron and steel scrap 


industry on the part of Luria Bros. and 16 steel producers. 


Price fixing: The new majority is also fast approaching a major decision on 
legality of “horizontal price-fixing.” This question comes up for the first time 
in two cases, involving Doubleday & Co. and Eastman Kodak Co. In procedura 
decisions on the two Cases, a lot of disagreement has shown up among the 


it is legal for manufacturers who own their own 


Commissioners on whether 
contracts with independent whole- 


wholesale or retail outlets to sign fair trade 


salers or retail 

Significantly, an FTC hearing examiner this week adopted Howrey’s theor) 
that it is legal, and ordered the charges against Eastman Kodak dismissed 
This ruling undoubtedly will go up for final decision soon. New Commissioner 


a Live 


John Gwynne—who hasn’t participated in the 2 cases so far—will cast 


deciding vote, since FTC is now split even, 2-2. 


IIl. DOING BUSINESS WITH FT‘ 


Though FTC still cuts its biggest swath by writing decisions that tell business- 
men what is legal and what isn’t, other changes during the past year are 
important for companies dong business with FTC, 

Just last week, the Commission put into effect a rule that makes it easier 
to settle cases by consent order. Most important changes: 

You can now settle with FTC at any stage in the case (before, consent settle 
ment was possible only before taking of evidence began). 

You can settle individually, and you can settle just some of the issues (before, 
consent order had to cover all the parties and all the issues). 

Compliance: FTC, under Howrey, is also embarked on a program of putting 
more beef into its compliance procedures. It is trying to do a more effective 
job of policing cease-and-desist orders, consent settlements, and voluntary 


compliance with rules. 
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Every new broom at FTC has made motions at doing something about con 
pliance. But Howrey has had a special staff committee studying the problem 





Its report is in, but has not yet been made public One result dy has 
showed up, though: the full-scale field investigation of the cosmetic an 
toilet goods industry to check manufacturers’ compliance with Robinson-Patmat 


price and service allowance. There’s an official hint of new complainis being 
filed against violators. 

Reorganization: Finally, FTC has just adopted a complete reorganizat 
program. It is designed to speed up ETC operations, cut paperwork, and cen 


tralize responsibility. It puts investigation of all cases into one Bureau ot 
Investigation, all trials of cases into one Bureau of Litigatior It also sets uy 
a new Bureau of Consultation, pointing up Howrey’s stress on that aspect 
The immediate significance of the reorganization, however, is that it ves 
Howrey the chance to name his own team. When the plan becomes effective 


July 1, the Republican majority will really have come into its ow! 


UNITED STATES OF AMERICA BEFORE FEDERAL TRADE COMMISSIO 


Commissioners: Edward F. Howrey, Chairman, Lowell B. Mason, J: 3 M 
Mead, Albert A. Caretta, John W. Gwynne. 


DOCKET NO. 6000 


In the Matter of Pillsbury Mills, Inc., a corporatio 


CONCURRING OPINION OF COMMISSIONER MEAD 


The Chairman in the very able Opinion of the Commission has ated the 
facts in this case and has discussed the applicable law in detail I concur witl 
his analysis of the facts and with his conclusion that the relevant evidence now 


in the record establishes “prima facie” that Pillsbury violated Section 7 
the Clayton Act by buying Ballard and Ballard Company and the Duff Div 
of America Home Products Corporation. 

In view of the very important questions discussed in the Opinion, and of the 
fact that this is the first case considered by the Commission under the revised 
Section 7 of the Clayton Act, I deem it advisable to comment briefly 





The Opinion of the Commission in this matter (as well as in the recent 
decided Maico case, Docket 5822, brought under Section 38 of the Clayton A 
discusses broadly the necessity of a case by « e examination of a releval 
tractors in orade r to ascertain the probable ecovoml mseaquences Ir my 
opinion this language should not be interpreted as encouraging the M L¢ 
into trial records of remotely relevant economic evidence whicl 
tor a determination of the issues 

Certain court opinions have suggested that the Commission is bh ppe 
than courts to consider economic data As to the extent to which econo! 
ther data is necessary in trial records, I believe there is a differ eb er 
the Federal Trade Commission Act and the Clayton Act In the Feder: Pra 
Commission Act the Congress used broad sweeping languag It ( 
unfair methods of competition in commerce The Act does not det 
the Congress meant by unfair methods of competition. The defi ! 

itially to the Federal Trade Commission The only method wl 1 the 
Commission can properly and adequately defir 1 term is ) 
of administrative inclusion and exclusion as complaints are i ed 
decided. Under the Trade Act, if the Commission in issui t 
reason to believe that a practice not theretofore detern te Y egal 
illegal, then the trial of such case should fully develo} icts ‘ 
Commission in its role of expert would be fully informed in deci r the case 
of first impression. The Commission should then make adequate findings “wit 
sufficient clarity” to enable a court to review the order (See the dissent of M 
Justice Frankfurter in FTC vs. Motion Picture Advertising Service Co., In 44 


U. S. 892 which was a Trade Act case.) 

In Section 7 of the Clayton Act as distinguished from the Federal Trad 
Commission Act, the Congress specifically declared that the merger of certain 
types of corporations is illegal provided only that the effect of the mergers may be 
substantially to lessen competition or tend to create a monopoly Other sections 

9 


64519—55 2 
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of the Clayton Act also described in comparatively specific langauge the act 
or practice which may be illegal. 

Mr. Justice Jackson in his dissent in FTC vs. Ruberoid Co., 348 U. S. 470 (a 
Section 2 (a) Clayton Act case), had specific reference to the remedy in the order 
to cease and desist and not to the elements of proof or evidence necessary to sup 
port a finding of illegality by the Commission. As I understand it, Mr. Justice 
Jackson indicated that the Congress, in writing legislation in the antitrust field, 
must necessarily limit the legislation to principles or policies. The Commission, 
in drafting its orders to cease and desist, should give meaning and purpose 
to the general legislative policy. This should be done where feasibile, not by 
parroting the words of the statute but by prescribing a definite remedy within 
the general policy. The remedy should be adapted to the facts of the particular 
case. The Commission, guided by the Congressional mandate and using its 
expertness, should devise remedies which are effective and informative. 

The question of whether or not certain types of corporate mergers are ques- 
tionable has been determined by the Congress. The only issues other than 
jurisdictional which the Commission must decide are whether or not the par- 
ticular merger may cause the inquiry described in the statute. The extent and 
character of economic or other data which is necessary in any particular case in 
vrder for the Commission to make an informed decision is a matter which must 
be determined by the facts of that particular case. 

Economics is not an exact science. The economic factors and economic 
theories available for exposition relating to what effect a merger, an exclusive 
dealing contract or a discriminating price may have on competition may be so 
many and so changing that proceedings attempting to explore thoroughly all 
facets would have no foreseeable termination dates. 

Many distinguished officials of Government and members of the Bar have 
been disturbed because of the length of trial records in administrative hearings. 
Consideration is now being given to various means to shorten these records so as 
to reduce the expense for all the parties, including the Government. Shorter 
yet adequate records should result in a reasonably prompt determination of 
issues. We certainly do not desire to take any action which will unnecessarily 
lengthen the records in cases before this Commission. 

In my opinion the Commission does not desire economic or other data in trial 
records just for the sake of the data. We are trying cases in order to determine 
public legal rights. We are not in this forum making extensive economic in- 
vestigations for the purpose of adding to the general store of knowledge. The 
facts to be determined may be so apparent that a reasonable man could fairly 
decide the issues without the benefit of extensive data. In such cuses extensive 
hearings should be avoided. 

The Commission was established so that the public would get prompt informed 
auction when there is a reasonable probability that a trade act or practice will 
injure competition. Prompt informed action is particularly necessary in cases 
of mergers which may be finally found to be illegal. The passage of time may 
make much more difficult the task of unscrambling the assets of the merged 
companies and restoring competition to its original form. 

In short, I agree with the result of the Commission’s action in this case. I 
approve of the dispatch with which this decision was reached. In my opinion, 
however, the Commission does not desire to “gild the lily” by encouraging 
hearings examiners to admit in trial records interesting but unnecessary factual 
data. An expert can practice his expertness and yet act decisively and with 
dispatch. An expert can also be a reasonable man. 


UNITED STATES OF AMERICA BEFORE FEDERAL TRADE COM MISSION 


Commissioners: Edward F. Howrey, Chairman, Lowell B. Mason, James M., 
Mead, Albert A. Carretta, John W. Gwynne. 


DOCKET NO, 5675 
In the Matter of General Foods Corporation 
DISSENTING OPINION OF COMMISSIONER MEAD 
The respondent in this case, the General Foods Corporation, is one of the na- 


tion’s largest producers and distributors of foods. It produces a number of 
nationally advertised products such as “Jell-O,” “Maxwell House,” “Birds Eye” 
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end others. This case relates to respondent's pectin products designated “Certo” 


and “Sure-Jell.” Certo is a liquid product and Sure-Jell is a powdered product. 
Pectin is used in making jams and jellies. 

The Commission on July 7, 1949, issued a complaint alleging that respondent 
was violating Section 2 (a) of the Clayton Act, as amended, by discriminating in 
price in the sale of its pectin products. This case relates to the Robinson-Patman 
amendment to the Clayton Act. 

The attorney in support of the complaint has completed his case in chief. The 
attorney for the respondent has filed a Motion to dismiss the complaint on the 
ground that the record does not support a prima facie case of law violation by 
the respondent. The Hearing Examiner issued his initial decision dismissing 
the complaint. The attorney in support of the complaint appealed to the Com 
inission from this initial decision. 

The record indicates that the pectin industry in the United States originated as 
a result of certain experiments performed by Robert E. Douglas who obtained two 
U. S. patents. In 1929 General Foods purchased all of the assets of the Douglas 
Company, including the Douglas patents. These patents included only liquid 
pectin which was the only type manufactured at that time. For a few years after 
General Foods obtained the. Douglas patents, it enjoyed a complete monopoly in 
the sale of pectin in this country. In the mid thirties the Douglas patents expired. 
Respondent and others also began to produce a powdered form of pectin. Accord- 
ing to the Hearing Examiner, in 1939 in the liquid pectin field, General Food’s per- 
centage of the national market had declined from 100% to approximately 75% 
or 80%. In the powdered pectin field, General Foods controlled approximately 
40% of the national market. In the Western states respondent’s share of the 
liquid pectin market was approximately 50% and of the powdered pectin market 
approximately 25%. 

The record shows that a few small manufacturers began to give respondent 
some competition in the pectin field in the late thirties. Respondent considered 
ways and means of retaining its dominant position in the field. Respondent 
could have, of course, in meeting price competition, reduced its prices across 
the board. It decided against a general price reduction and in lieu thereof, 
chose to offer its customers in the Western States, where it had competition, 
certain so-called deals. In other words, respondent did not choose to reduce 
its prices generally but did choose to discriminate in price between two 
geographical areas. 

The deals described above were offered by General Foods to its Western cus- 
tomers from 1940 until about 1947. For illustration, in 1946, respondent's 
usual case price for Certo was $4.30 per case of two dozen. Respondent’s deal 
price for Certo was $3.22 per case less handling allowance of 4 cents per case. 
The deal price therefore was $3.18 per case as compared to the usual price of 
$4.30 per case. As for Sure-Jell, respondent’s usual price was $3.25 per case 
but its deal price amounted to a net of $2.571% per case. 

Respondent distributed its pectin products on a nationwide basis. As stated 
above, respondent offered these deals only in the Western States. Respondent 
therefore was discriminating in price among its purchasers of commodities 
of like grade and quality in commerce. It is not necessary under Section 2 (a) 
of the Clayton Act that the customers of the seller be competing customers 
If the price discrimination is among competing customers, the question is usually 
whether or not there has been anv injury in the so-called secondary line of 
commerce, that is, whether the injury is to the purchasers who are discrimi 
nated against. In this case as the purchasers who were discriminated against 
are not in competition with the favored customers, the question of injury relates 
only to the so-called primary line of commerce: that is. to the manufacturers 
who are competing with General Foods. 

Although we may assume from the record that the competitive products are 
of equal quality to the General Foods pectin products, the latter command 
preminm prices in the market. This is apparently because of the prestige of 
General Foods, the wide distribution, nationwide advertising, ete. Although 
by use of the deals in the Western States respondent substantially reduced 
its prices in that area, the prices charged by respondent’s local competitors in 
those States continued to be lower than respondent’s prices. It is an obvious 
economic fact, however, that a reduction in the price of a well-advertised national 
brand of merchandise may cause business to be diverted from a relatively un 
known local or regional product althongh the reduced nrice of the national 
brand may continue to be greater than the price of the local or regional brand 

There is very frequently a trade price differential between well-advertised 
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brands and relatively unknown brands of merchandise although the quality of the 
two may be substantially equal. If this trade differential is 10 cents a unit 
and the gap is reduced to 8 cents a unit, a certain number of customers will 
discontinue purchasing the cheaper product and will purchase the premium 
product. This economic fact was recognized in the hearings before congres 
sional committees in connection with the proposals to amend the Robinson- 
Patman Act provision relative to meeting the equally low price of a com- 
petitor. The point was that if a seller is to be allowed to claim the defenss 
of good-faith meeting of competition, he should not be required to meet the 
identical price in order to plead this defense. He should only be required to 
meet that price whiclr is equal to the customary trade differential between the 
two products if such trade differential in fact exists. 

The purpose of General Foods in offering these deals in the Western States 
was frankly aggressive. As stated by the attorney for General Foods in his abl 
oral argument before the Commission : 

“We were interested in getting some more business in the 11 Western States, 
that is the reason we did it.’ 

A memorandum obtained from the files of the respondent and dated November 
30, 1942, describes the purpose of the deals as follows: 

“T also am of the opinion that had we not made it tough for M. C. P. as we did 
the last three years, they would have spread eastward at a much faster rate than 
they did and we would now be facing some pretty tough competition in the Middle 


West, the high ‘Sure-Jell’ per capita market. * * * The management may right 
fully ask how much longer is it going to be necessary for us to continue the deal 
operation in the West I cannot answer that question. The record, however, 


would indicate that if we cease to be competitive in the West, we will very likely 
lose ground rapidly to M. C. P. and other local competition. If we can, by means 
of the deal operation, confine this competition largely to the Far West, I think 
there is good insurance and that the deal serves a twofold purpose” (Comm, Ex 
No. 28). 

The general picture, therefore, as I see it, is that the former legal patent 
monopolist in the field and the current dominant seller initiated these deals in 
order to confine its existing competitors to their local markets in the Western 
States and to prevent these competitors from obtaining any higher percentages of 
the Western market. Assuming these to be the purposes of the deals, they were 
successful, as General Foods has localized this competition and has obtained a 
larger percentage of the national market. 

The examiner and the majority opinion point out that certain of respondent’s 
competitors increased their dollar volume during the period that General Foods 
offered these deals However, the significant test as to whether or not a concern 
is losing ground or succeeding in the competitive struggle over any period of time 
is the changes, if any, in the share of the market enjoyed by such concern. The 
record in this case shows that General Foods increased its share of the market 
and that the competitors of General Foods had a decreasing share of the market 

Dollar volumes increased substantially in the war years. During that period a 
coneern might continue to have the same dollar volume or even have a modest 
nerease in its dollar volume but vet be falling behind competitively speaking 
It is common knowledge that during this period the cost of doing business sub 
stantially increased. Concerns were staying competitive not by retaining their 
past dollar volumes but by retaining their proportionate shares of the expanding 
market. The substantial new business helped offset the higher break-even levels 
which were a necessary floor for staying in business. The contest among con 
petitors, therefore, was for this new business which could be obtained during the 
war years. This contest was vital for small business with limited resources 

The statistical picture showing the different shares of the market of the pectin 
competitors between 1939 (prior to the General Foods’ deals) and 1946 (after 
the deals had been in effect for approximately 6 years) is very vividly illustrated 
by Commission’s Exhibit 79. This exhibit was obtained from the files of Genera] 
Foods. 


In 1939 total United States pectin sales were divided as follows: 








Liquid sales, 56 percent Powder sales, 44 percent 
Percent Percent 
Bo ere SANOR oo 1.4/1. Sure-Jell sales ue eee 
2. Jels-Rite __ te Rea al issn _. 5.9)| 2. Pen-Jell sales bea ©} 
EN TON iat cieitecad ote 8.7/3. All others so B49 
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General Foods had 62.2 percent national market. 
In 1946 total United States pectin sales were divided as follows : 


Liquid sales, 48.5 percent | Powder sales, 51.5 percent 
Percent | Percent 
1. Certo sales = said iouien 42.8) 1. Sure-Jell sales 31.7 
2. All others. a ccaabniciskciecehsidn AO B Tc, Es ; =: em 
|} 3. M. C. P. sales 4.4 
14. All others 3.3 


General Foods now had 80.5 percent of the national market This shows 

(A) The 1939 liquid market dropped from 56 percent in 1939 to 48.5 percent in 
1946, or a drop of 7.5 percentage points. 

1. Certo gained from 41.4 percent in 1939 to 42.8 percent in 1946, or a 1.4 
percentage point gain on a dropping market. 

2. All other liquids including Jels-Rite dropped from 14.6 percent in 1939 to 
.7 percent in 1949, or a loss of 8.9 percentage points. 

(B) The powdered market gained from 44 percent in 1939 to 51.5 percent in 
1946, or a gain of 7.5 percentage points. 

l. Sure-Jell gained from 20.8 percent in 1939 to 37 
of 16.9 percentage points. 

2. Pen-Jell lost from 11.6 percent in 1939 to 6.1 percent in 1946, or a loss of 
oO.” percentage points on a rising market. 

3. M. C. P. which first appears on the chart in 1941 with 4.7 percent had 4.4 
percentage in 1946 or a loss of three-tenths of a percentage point on a rising 
narket 

4. All others lost from 11.6 percent in 1939 to 3.3 percent in 1946, or a loss of 
s.4 percentage points on a rising market. 

The above analysis and also the majority opinion point out that in 1959, the 
ar immediately prior to the initiation of the deals, General Foods controlled 
62.2 percent of the national market in pectin. The opinion and the analysis 
further shows that General Foods’ share of the market increased during the 
“deal” vears to 1946 when its share was 80.5 percent of the market (during 
the last deal year—1947—General Foods had operational difficulties and its 
share of the national market decreased). 

The Court in the case of FB. B. Muller & Co. v. Federal Trade Commission 
142 Fed. (2d) 511, aptly described this economic situation. 

“These discriminations were not, as petitioners would have us believe, unre- 
lated to the central purpose, which was the destruction of petitioners’ only 
‘ompetitor. By discriminating against other, general trade areas in favor of 
New Orleans, Muller, on the one hand was able to force the price so low in New 
Orleans that Schanzer could not meet its competition. On the other hand, by 
selling at higher prices in other general trade areas, Muller made up its loss 
in the New Orleans district.” 

Economists may differ as to what particular percentage of the national market 
} 


percent in 1946, or a gain 





i concern may have before it may be classified as a monopoly. A concern having 
4 percent of the market may not be a monopoly, but certainly when a concern 

egins to obtain over 50 percent of the national market in any particular com- 
modity, then such concern, because of such share, is in the position to exert 

i very significant effect on the market. An area price discrimination by a concern 


having 35 percent of the market may not have as great an adverse effect as a 
discrimination by a concern controlling 80 percent of the market. If a crocodil 
iad any concern as to the future of the fish enclosed with him in a small pool, 
the crocodile should exert some care as to the manner in which he flips his tail. 
It would not be necessary for him to exercise the same degree of care if he 
and the fish were in a large body of water. In the smaller pool thé crocodile 
ilready occupies most of the maneuvering space 

Commission Exhibit 28 which was taken from the files of General Foods 
iffords a very enlightening picture as to what officials of General Foods believed 
these deals were accomplishing on the west coast. The exhibit states in part 
that the Pacific Northwest and Southwest account for close to one-fourth of 
the total pectin sales “hence losses or gains in this important pectin territory 
iffect our national pectin sales materially.” The exhibit states that a table 
shown on the exhibit “shows a comparison of our (General Foods) competitive 
position in these two crop areas for 1938-39—the two years immediately pre- 
ceding our deal operation and for the three years during which we had the 
consumer deal in effect.” This table shows that in 1939 (the last predeal year) 


e 
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the competitive brands had 53.9 percent of the market and General Foods brands 
had 46.1 percent of the market in the Pacific Northwest. In 1942 (the last deal 
year shown on this particular table) all competitive brands had 37.5 percent 
of this market and General Foods’ brands had 62.5 percent of the Pacific North- 
west market. The table shows that for the Pacific Southwest in 1939 all com 
petitive brands had 44.3 percent of the market and General Foods’ brands had 
55.7 percent of the market. The table shows that in 1942 all competitive brands 
had 30.9 percent of the Pacific Southwest market and General Foods’ brands 
had 69.1 percent of such market. 

Commission exhibit, 28 (taken from General Foods’ files) states immediate] 
after the table referred to above, as follows: 

“Prior to 1939, M. C. P. (a competitor) was selling a liquid pectin in a tin 
can which did not meet with any success. In 1939 they introduced their pow 
dered product and promoted it aggressively. The above figures show that we 
lost heavily the first two years of M. C. P. powder competition. In the Southwest, 
Certo and Sure-Jell combined dropped from 73 percent of the market to 52 
percent in two years. In 1940 we offered the Sure-Jell deal in the Southwest 
We made a good gain on Sure-Jell but M. C. P. made greater gains, resulting in 
2a further sharp decline for Certo. In 1941 we offered deals on both products 
and registered substantial progress, M. C. P. taking a sharp loss. In 1942 we 
made a further gain on Sure-Jell but lost a little ground on Certo. M. C. P. 
also showed a smatl gain but you will notice that liquid competition has almost 
been completely eliminated, Certo and Sure-Jell combined getting 69 percent 
of the market compared to 52 percent in 1940 and 73 percent in 1938.” 

As an addendum to the above, the share of the market enjoyed by General 
Foods continued to increase subsequent to 1942 until in 1946 General Foods had 
80.5 percent of the market. If this exhibit (28) had been prepared in 1946 
instead of 1942, the officials of General Foods would probably have stated that 
the deals had been extraordinarily successful in view of the fact that Genera! 
Foods then had almost a monopoly on pectin sales in the United States. 

Monopoly and competition has been a favorite subject recently of learned 
economists. We are advised from the cloistered halls of economic thinking that 
perfect price competition does not exist. Our aim, we are told, should be to 
cbtain the most desirable form of imperfect competition. There is, however, a 
disagreement among economists as to which is the preferred type of imperfect 
competition. We hear such terms as countervailing powers, workable competi 
tion, eective competition, potential competition, substitute products, ete. Some 
of the economists appear to give doctrinal support for the thesis that the anti- 
trust laws as interpreted by the courts are now outmoded. It is indicated that 
we should view the problem of competition on a much broader basis than here 
tofore. 

Kor illustration, if the manufacturer of a product becomes too monopolistte. 
a competitive substitute product will be developed and thus curb the monopolistic 
practice and make unnecessary an antitrust legal proceeding. This broad type 
of cosmic economic thinking is interesting, if indefinite. However, this Com 
mission is enforcing a specific statute. We are dealing here with questions of 
fact about injury to certain small competitors. We are not dealing with general 
economic theories. 

The sum of competition in this industry equals the accumulative efforts of 
these small competitors of the dominant seller—General Foods. The only way to 
view the whole—competition in the industry—is to examine the parts. 

Certain sources have c'nimed that tve Rolhinson-Patman Act promotes soft 
competition rather than hard competition. This generally erroneous concept 
may be due in part to a misunderstanding or perhaps in a few cases, to a mis- 
application of the Robinson-Patman Act. 

The Robinson-Patman Act promotes hard, fair competition. For illustration, 
General Foods, the dominant seller, encountered a degree of competition on the 
West Coast. Competition is vitalized by any one or more of the following: (1) 
lowering prices; (2) raising quality: or (3) better selling methods. General 
Foods chose to use a “deal” offer which was in fact a price reduction. But did 
this Goliath march bravely on the field of battle and compete with these little 
Davids by making this “deal” available to all of its customers? That would 
have been a choice by General Foods for hard and fair competition between 
General Foods and the small business competitors. But General Foods did not 
so choose. It chose instead to have its customers in the other sections of the 
country, who did not enjoy the fruits resulting from this competition by the 
small competitors, to be charged higher prices so that General Foods would have 
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a war chest to beat down the small business competition For General Foods 
it was soft competition. For the small competitors—it was unfair Competition 

Under this system the small local area businessman cannot compete on even 
approximately equal terms with the nationwide distributor. The large corpora 
tion can play its area pricing patterns like a piano. It can crush small-business 
competition wherever the latter appears and charge the tariff to its other cus 
tomers who have no price alternatives. The little Davids are deprived of eve 
their slingshots in their contest with Goliath. Is that hard or soft competition 
for Goliath? It is soft for the dominant seller, the Goliath It is calamitous 
for small business, the little Davids. 

Because of his limited area distribution, each of the small-business n 
customers is generally in competition with the other customers. The small dis 
tributor, therefore, must charge all of his customers proportionately equal prices 
or else he may be guilty of an illegal price discrimination. The nationwide 
distributor, of course, has many customers who are not in competition with each 
other and he may charge different prices in different areas without directly in 
juring the nonfavored customers. If the nationwide distributor can legally use 
this area price discrimination weapon against his small competitors, he ha 
another powerful weapon to add to his arsenal which includes mass production 
nationwide advertising, large financial resources, research facilities, and many 
others. Should a large distributor receive a price subsidy from other areas of 
the country in order to compete with a few small competitors on the West Coast 
Again I ask, is that hard or soft competition—for General Foods? 

To constitute a prima facie case of violation of Section 2 (a) of the Clayton 
Act, there must be established (1) Jnrisdiction: (2) the sale of goods of like 
vrade and quality to purchasers at discriminatory prices: and (3) the existence 
of circumstances which make it reasonably probable that the competitive effects 
described in the statute will result from this price discrimination 

There is no issue before us as to jurisdiction, the grade or quality of the goods 
or that General Foods sold at discriminatory prices. The only issue is as to 
whether or not the competitive effects described in the statute resulted from 
the price discrimination. The statute describes these effects as follows 
“mav be substantially to lessen competition or tend to create a monopoly in any 
line of commerce, or to injure, destroy, or prevent competition with any person 
who either grants or knowingly receives the benefit of such discrimination. o1 
with customers of either of them” 

It is admitted that Government counsel did not offer in evidence in this ca 
the scalps or the hides of the small-business competitors of General Foods. Ws 
do not have in evidence pounds of flesh or buckets of blood. We should not ex 
pect the type of evidence that Salome is said to have asked of Herod—the head 
of John the Baptist on a silver platter. 

In lieu of sanguinary evidence, let us review what the victims of Genera! 
Foods’ price discrimination practices had to say about this particular brand of 
competition. A witness representing M. C. P., a competitor of General Foods, 
testified on page 307 of the record as follows: 

“Q. I ask you one direct question, Mr. Leo. Is it your testimony that during 
the years 1940 through 1947, while the General Foods Corporation deals were 
in effect on Certo and Sure-Jell that they hurt your business? 

“A. Yes, they did very materially.” 

This witness also testified as follows: 

“Q. Now, in the areas where the General Foods’ special deals on Certo and 
Sure-Jell were in effect, would you tell us whether or not they substantially af 
fected the sales of your product? 

“A. Yes, very definitely, because it was a special deal that they offered. And 
General Foods, without any special deals, are pretty tough competition. They 
operate with some 2,500 salesmen and have entre to retail chains and jobbers by 
various pressure methods. They are able to get distribution where the average 
small-business concern today is faced with a horrible problem of trying to get 
distribution, and they try to hold that distribution from time to time. And 
we didn’t have a margin of profit sufficient to travel very many men out. Even 
now we can only travel two or three men, and it’s quite difficult to maintain 
distribution.” 

This competitor was fortunate in that he also sold in an area where General 
Foods did not offer these deals. This competitor enjoyed some increase in ‘busi- 
ness. However, this witness was asked whether or not the business increase 
was more in the territories where there was no deal than it was in the terri- 
tories where there was a deal. The witness answered, “Positively.” 
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A witness for Jels-Rite, another competitor of respondent, testified on page 
747 of the record as follows: 

“Q. State whether or not the deals in effect on Certo and Sure-Jell during the 
vears 1940 through 1947 in any way affected the sales of your product, Jels-Rite. 

A. I feel definitely that they did. 

“Q. What effect did they have on your sales? 

“A. Decreasing our sales through their advertising medium and their free 
goods, or whatever you wish to term it, and their aggressiveness, pointed, I would 
say, particularly at our Northwestern territory.” 

This witness on cross-examination was interrogated as follows: 

“Q. As I understand it, you complain because the price of Sure-Jell as you 
contend was reduced in your territory; is that right? 

“A, Right. 

“(). Well what difference did it make to you whether it was reduced or main- 
tained outside of your territory? What effect would that have on your terri- 
tory‘? 

“A. The effect it had was to break down my territory, I would say. In other 
words, I was reaching at that time to Denver and San Diego and it did make, 
it made it increasingly hard for me to get into these territories, and I am com- 
pletely out of them now.” 

A witness for the California Fruit Growers Exchange testified on page 454 
of the record: 

‘Q. And would you state that, in your sales to the jobbers, those deals of 
General Foods Corporation might affect the sales to these jobbers? 

“A. Yes, I think any special deal of any competitor is bound to affect the sale 

fa similar product of other manufacturers.” 

A witness for a food brokerage firm in Portland, Oregon, was interrogated at 

ge S76 of the record as follows: 

‘Q. And what effect, if any, on your attempted sales of M. C. P. products did 

hese General Food Corporation deals on Certo and Sure-Jell have? 

‘A. Well, it has been my job to cover the entire area, the State of Oregon and 
the 7 Southern Counties in Washington, and also West Idaho there, to cover all 


the jobbers and large direct chain buyers in the interest of M. C. P. powdered 


] 


pectin 

“Now, as you gentleman well know the merchandising of pectin is entirely a 
seasonal operation. Time is the essence, and as I made these rounds and con 
tacts, it was particularly noticeable among the larger jobbers and the larger 
chains, also the fact that when we presented our picture to the jobber, buyer, or 
other chain store buyer, the buyers’ answers seemed to be entirely contingent 
upon the receipt of an announcement from General Foods as to the number of 
Certo deals and the number of Sure-Jell deals he was going to receive. 

“Now, in other words, when we were working against the General Foods deal, 
it was extremely difficult for us to secure large initial placement orders at the 
heginning of the season, with which to merchandise to the retailer and other 
consumers. i 

“In other words, there was a natural reluctance on the part of the buyer to 
purchase large quantities of M. C. P. or even to cover at times, until he knew 

xactly what he had coming from General Foods ;—and by the way, these allot- 

nts in my territory were usually handled on the allotment basis, and the jobber 

he chain were told earlier in the season how many cases of deals they could 
plan on receiving, and their merchandising was built around that quantity. 

“Now, that infiltrates itself into the retail level because every retailer has got 

) buy the deals to protect himself from competition, and it is entirely relative.” 

The testimony of this food broker paints a very clear picture of the effect on 
competition of the deals offered by General Foods. Each customer of General 
Foods was allotted a certain number of these deals and apparently these cus- 
tomers would not consider purchasing competitive products until it was ascer- 
tained by them the extent of the deal allotment they would receive from General 
I‘oods. One must keep in mind that these deals constituted price reductions to 
customers on the West Coast and price discriminations to customers elsewhere. 
I believe it is obvious that the use by General Foods of these deals not only 
resulted in a reasonable probability that competition in these Western states was 
injured but on the basis of the present record the Commission could reasonably 
find that competition was injured in fact. 

In F. T. C. vs. Morton Salt, 334 U. 8. 37, the Supreme Court pointed out that 
the Congressional Committee reports on the Robinson-Patman Act emphasized 
the belief that the old Section 2 of the Clayton Act had been too restrictive in 
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requiring a showing of general injury to competitive conditions The Court 


in a footnote quoted from the statement of the Senate Judiciary Committee as 
follows: 

“This clause represents a recommended addition to the Bill as referred t 
committee. It tends to exclude from the Bill otherwise harmless violations of 
letter, but accomplishes a substantial broadening of a similar Clause not cor 
tained in Section 2 of the Clayton Act. The latter has in practice been 
restrictive, in requiring a showing of general injury to competitive cone on 
in the line of commerce concerned; whereas the more immediately important 
concern in the injury to the competitor victimized by the discrimination. O 
through such injury, in fact, can the larger general injury result, and t ‘ 
the weed in the seed will keep it from coming to flower.” 

We do not have here only one competitor testifying that he has beet i 
timized” by a discrimination in price, but we have substantially all of respon: 
ent’s competitors on the West Coast testifying that they have been “victimized 
If the dominant seller continues to suppress its smaller competitors and continue 


to obtain by means of price discriminations a larger and larger share of t] 


market, the probable result would be a monopoly and then perhaps a Sherma 
Act case for dissolution. <A dissolution would certainly not be ood ft tl 
dominant concern. For the entire economy, it is mu better fe these cond 
tions to be corrected before a dissolution proceeding is necessary I vas fo 
that principal reason that the Congress passed the Clayton Act It is the dut 
of the Commission to act in the incipiency of the monopolistic tendencies befor: 


the monopoly matures and a dissolution suit is the only effective remedy 


} 


It is stated that assuming that General Foods illegally discriminated in price 


between 1940 and 1946 this discrimination was not continued thereafter. In 
other words, it is claimed that there is no public interest now to justify the Con 
mission proceeding further in this matter. General Foods contends that it did 
not discriminate illegally. General Foods has not stated that if the Commission 
dismisses this complaint General Foods will not resume this practice in the 
future. In this connection, Commission Exhibit No. SO, dated November 12, 194s 


is interesting. This was a memorandum obtained from the files of Gene 

Foods. The memorandum was written after the deals had been discontinued t 
General Foods but a few months before the complaint was issued by the Co 
mission. The memorandum states: 

“West Coast promotion—study of Barton and Neilson reports indicate t 
major powdered competitor—M. C. P.—made competitive headway on the Coast 
this summer, as did Pen-Jell on a smaller scale. For lack of a better explanation 
we have to believe that the withdrawal of onr West Coast free-goods deal p 
us at a competitive disadvantage which we can ill afford in that region (Accord 
ingly, we agree with you that it is almost essential tl 
of deal in 1949.” 

It is reasonable to assume that if the complaint in this case had not been issued 
General Foods would have resumed offering the deals on the We Coast | 
other words, the smaller competitors could compete with General Foods if Get 


eral Foods did not discriminate in price. The dominant seller, however, demand 


the added weapon of price discrimination when it competes with small business 


at vou reinstate some fori 


Does General Foods want hard competition or soft competition—for Gener: 
Foods? 

The majority opinion relies as a matter of law in dismissing this case 
Vinneapolis-Honeywell Regulator Company v. F. T. C. (191 Fed. (2d) 786). That 
was a Section 2 (a) Clayton Act case involving in part the question of injury il 
the primary line of commerce. However, the price discriminations involved were 
not geographical price discriminations Minneapolis-Honeywell was using : 
quantity discount system of pricing which it was alleged was discriminatory 
The Court of Appeals for the Seventh Circuit reversed a finding by the Commis 
sion of injury in the primary line of commerce. The Court based its opinion on 
a showing that the total business of Minneapolis-Honeywell competitors hav 
increased, that three new concerns which had entered the industry had enjoyed 
a steady growth in sales volume, that Minneapolis-Honeywell’s share of the 
available control business was reduced from 73 percent in 1937 
percent in 1941, that Minneapolis lost to its competitors 53 percent of the contro 
business of 31 customers who previously had standardized on Minneapolis con 
trols and that in the same year 126 of Minneapolis’ other oil burner manufac 
turer-customers also purchased competitive controls. 

In my opinion, the above statement by the Court of the facts in the Minne 
apolis-Honeywell case clearly distinguishes that case from the factual situation 


SS to onls 60 
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in this case. General Foods had a larger share of the market and the area price 
discrimination used by General Foods was obviously devised for the purpose of 
obtaining the customers of the small competitors. No evidence was introduced 
in the Minneapolis-Honeywell case of documents written by officials of that com- 
pany boasting of the success of Minneapolis price discriminations in eliminating 
competition. 

In regard to the Minneapolis-Honeywell case, it is interesting to note that the 
Government petitioned the Supreme Court for a writ of certiorari in that case. 
The Supreme Court in its opinion of December 22, 1952 dismissed the appeal of 
the Commission on the ground that the Commission did not file its petition for 
writ of certiorari within 90 days after the entry of the judgment of the Court of 
Appeals. However, Mr. Justice Black in a dissent commenting on the opinion 
of the Court of Appeals stated: 

“The end result of what the Court does today is to leave standing a Court of 
Appeals decree which I think is so clearly wrong that it could well be reversed 
without argument.” 

Justice Black further stated that the “Court of Appeals here failed to follow 
our holding in the Morton Salt case. For this reason also it should be reversed.” 

It might be argued that the Minneapolis-Honeywell case was not reversed 
because of a technical error in the filing of a petition for the writ of certiorari. 
Whether or not the Supreme Court would have reversed Minneapolis-Honeywell 
if the Court had considered the case on its merits is a matter of speculation. 
Granting, however, that Minneapolis-Honeywell is a correct statement of exist- 
ing law, I believe that the evidence of injury to competition in this case is much 
more significant and substantially greater than was present in the record in the 
Minneapolis-Honeywell case. If we accord the decision in Minneapolis-Honey- 
well full scope, the facts in this case would still, in my opinion, amply justify 
the Commission in finding the requisite statutory injury to competition in the 
primary line of commerce. 

The disturbing factor to me in this case is the question of what is the future 
of Section 2 (a) of the Clayton Act as it relates to possible injuries in the 
primary line of commerce. If the price discrimination is among competing 
customers and the resulting injury is in the secondary line of commerce, the 
fact of such probable injury may be readily apparent and demonstrabie. In 
other words, if a seller has two customers located across the street from each 
other and the seller discriminates in price between the two customers, probable 
injury to the nonfavored customer may be reasonably apparent. However, 
the question of injury in the primary line is not so readily discernible, particu- 
larly if the sellers are of comparable equal size and control substantially the 
saine percentage share of the market. If the sellers are substantially equal 
and if the competition is keen, there may be a constant fluidity of prices as one 
competitor may lower a price here or there to test the market. Any price 
discriminations resuiting from these factors may be sporadic and may strengthen 
competition rather than’injure it. An entirely different situation is present, 
however, when one large seller controls most of the market and uses an area 
price discrimination over a substantial period of time for the obvious purpose 
of controlling an even greater share of the market and thus deprive his seller 
competitors of their opportunity for healthy growth or ultimate survival. It 
is apparent to me that is the situation in this case. 

A reasonable man might very well find in the light of the Morton Salt case 
(534 U. S. 37) and the fact that General Foods has discriminated in price and 
also controls such a large share of the market that the obvious result may be 
the competitive injury described in Section 2 (a) of the Clayton Act. However, 
in this case there is much more than just proof of a price discrimination and 
the fact that the seller has a large share of the market. There is in the record 
the testimony of the small competitors that they were seriously injured by 
the General Foods price discriminations. There are in the record documents 
taken from General Foods’ files in which officials of the company bragged about 
the results of the deals (price discriminations) and stated in Commission 
Exhibit 28 that in 1942 “liquid competition has almost been completely elimi- 
nuted.” It is very unusual for the government to obtain the type of evidence 
that was obtained in this case. I am referring to the exhibits from respond- 
ent’s files in which oflicials boasted that because of the price discriminations, 
General Foods’ share of the market had been substantially increased. If the 
evidence now in this record is not sufficient to establish a prima facie case under 
Section 2 (a), I seriously pose the question of what additional evidence could 
the government reasonably obtain in order to carry its burden. 
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In the vernacular of baseball, it is much easier for the batter to get a three- 
base hit or a home run if he proceeds from first base directly to third base and 
avoids following the base paths around second base. If his competitors ure 
required to follow the rules and touch second base, that is soft competition 
for the base runner. In this case, the small competitors have followed the rules. 
They are not discriminating in price. General Foods is discriminating in price. 
If the New York Yankees were competing with a small minor league baseball 
club it would be unfair to require the players on the minor league team to circle 
the bases properly according to the rules and to permit the Yankees to bypass 
second base. General Foods—like the New York Yankees—should touch second 
base. 

In my opinion, the record shows prima facie that General Foods has violated 
Section 2 (a) of the Clayton Act as amended by the Robinson-Patman Act. In 
my) opinion, the decision of the Hearing Examiner dismissing the complaint 
should be reversed and the case remanded to the Examiner to permit the 
respondent to proceed with its defense. 

The majority of the Commission has concluded that General Foods has not 
violated the law, and has dismissed the complaint. From that action by the 
majority, I dissent. 


UNITED STATES OF AMERICA BEFORE FEDERAL TRADE COMMISSION 


Commissioners: James M. Mead, Chairman, Lowell B. Mason, John Carson, 
Stephen J. Spingarn, Albert A. Carretta. 


DOCKET NO, 5253 


In the Matter of National Lead Company, a corporation, Eagle-Picher Lead Com 
pany, a corporation, Eagle-Picher Sales Company, a corporation, Anaconda 
Copper Mining Company, a corporation, International Smelting &@ Refining 
Company, a corporation, The Sherwin-Williams Company, a corporation, and 
The Glidden Company, a corporation 


OPINION OF THE COMMISSION 
By MEAD, Connissioner: 


The amended complaint on which this case was tried is in two counts. It 
charges in Count I that the respondent, National Lead Company, has violated 
the provisions of the Federal Trade Commission Act by monopolizing, and at- 
tempting to monopolize, and acting to control the sale of lead pigments and 
the prices thereof, through the acquisition of competitors, and otherwise; that 
the respondent National and the other six respondents have combined and con- 
spired to suppress and eliminate competition in the sale of lead pigments through 
the use of a territorial or zone system of pricing and various other practices ; and 
that each of the respondents in carrying out the alleged conspiracy, and for the 
purpose of suppressing competition in the sale of lead pigments, has engaged in 
and continued a number of unfair, oppressive and discriminatory acts, methods 
and practices in the sale of these products. In Count II, each of the respondents 
is charged with having violated subsection (a) of Section 2 of the amended Clay 
ton Act through price discriminations resulting from the use of zone-delivered 
pricing methods and the employment of various types of discounts granted to 
some of its customers and withheld from others. The answers filed by the several 
respondents admitted many of the factual allegations regarding the use of the 
zone-pricing system and the acquisition of competitors by respondent National, 
but denied that any of the practices were in violation of law, and the case was 
fully tried before a hearing examiner, whose recommended decision, together 
with the exceptions thereto, have been carefully considered by the Commission. 

On the conspiracy phase of the case, it is shown in the findings that in the late 
summer and fall of 1933 the respondents met together in various subcommittees 
of the Lead Industries Association for the ostensible purpose of drafting a 
supplemental code of fair competition for the Lead Pigments Industry under the 
National Industrial Recovery Act; that the respondents, however, did not con 
fine their discussions to proposals to be included in the code, but rather availed 
themselves of the opportunity of appraising generally the methods of selling 
theretofore employed in the industry: and that they proceeded to cooperatively 
revise their pricing practices in a manner far beyond the sanction of the National 
Industrial Recovery Act. The fact that each of the respondents thereafter 
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followed the pricing practices and adhered to the terms and conditions of sale 
agreed upon during this period, and the results of the use of these acts and 
practices, were clearly established. 

Various officials of the respondent companies testified that there were not 
to their knowledge any agreements by any of the respondents to employ par 
ticular methods or to fix or maintain uniform prices and terms of sale of thei! 
products, other than the agreements as to what should be recommended for the 


supplemental code. It is true, as the respondents contend, that the record does 
not show the existence of any categorical agreements other than those entered 
into at the time of the code discussions. It is well settled, however, that mn 
formal agreement is necessary to bring into existence an unlawful Conspiracy and 


that a combination prohibited by law may, and often must be, found in a cours: 
of dealings or other circumstances in the absence of any exchange of words 
(United States Malsters Association, et al. v. Federal Trade Commission, 152 F 


(2d) 161: Wilk and Ice Cream Can Institute, et al. v. Federal Trade Commission, 
152 F. (2d) 479) Moreover, as said by the Court of Appeats for the Sevent! 
Circuit in the case of Bugene Dietzgen Co. v. Federal Trade Conmission (142 1 

(2d) 321, 332) “The rule stated in Interstate Circuit vo United States (306 
U. S. 227), and I SN. v. Masonite (316 1 S. 265), applies here. ‘Acceptance by 


competitors, without previous agreement, of an invitation to participate in 
plan, the necessary consequence of which, if carried owt, is restraint’ of inte 
state commerce, is sufficient to establish unlawful conspiracy under the Sherman 
Act.’ It is also sufficient to establish unfair methods of competition under the 
Federal Trade Commission Act.” In some respects, particularly in the re 
spondents’ use after 1933 of the zone pricing system, the facts in this case ar 
strikingly similar to those before the Court in the case of Fort Hoiward Pape 
Company, et al. % Federal Trade Commission (156 F. (2d) 899) n discussing 
the situation there presented the Court said: 

“As we have already observed, we have here a finding of the existence of a1 
agreement to suppress competition. This finding of the Commission was made 
upon all the evidence, including the conditions existing in the industry It was 
not a finding based simply on inference. It was a finding of fact based o1 
actualities. The existence of substantial similarity in delivered prices to zoned 
territories having identical zone price differentials, by six manufacturers located 
at different places, was not a happenstance Nor, looking at the situatior 
objectively, was it the inevitable and inescapable result of keen competition in 
a standard product in invariable qualities. To be sure, a keen competitor strives 
to meet a lowered price of a competitor immediately upon becoming aware of it. 
but he does not strive to and invariably match a price which is higher thar 
that at which he needs profitably to sell, unless by express, or tacit agreement, 
all manufacturers have found existence to be less strenuous for all concerned 
by merely setting a price for three zones in the whole United States, and except 
for such (identical) zone differentials, discarding and ignoring the substantial 
item of freight. We are unable to comprehend a manufacturer’s disdain of a 
natural advantage utilizing the same to gain local business, unless he wer« 
indoctrinated with the belief (or forced by superior economic competitors to 
align himself to concerted action of identical delivered prices) that elimination 
of all competition was economically preferable. 

“True, convenience of the use of zones is not to be denied, but mere convenience 
does not induce competitors approximately one-third of the Nation’s width apart 
to consider themselves concentric in mapping of zones. One glance at the three 
zone map for bulk crepe will show the artificiality of the zone structure and 
intention to obviate any natural advantage of location from price determination 
Two of the companies are located in Wisconsin, and the western limits of the 
zone run merely to the Mississippi River while the eastern boundary runs to the 
Atlantic Ocean. Zone 1 is obviously drawn to include all manufacturers and put 
them ona par. The unfairness of this is shown by the fact that a purchaser in the 
adjacent States of Minnesota and Iowa would pay the additional fixed pric« 
differential to that paid by purchasers in the remote New England States. The 
zoning system here employed is an enormous exaggeration of the basing point 
system, having nineteen States as the focal basing point. The packaged crepe 
zone system split the Nation (but not into equal halves) into two parts. 

“The zoning system arose under the NRA, which fact saved its illegality for 
the statutorily exempt period. When that immunity was lifted the illegality 
Was again apparent and it is more than an inference to say that parties continuing 
to utilize that zoning system, born of agreement, suddenly utilized it in order to 
meet competition, rather than by tacit agreement” (pp. 906.907). 
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In this case, the arbitrary nature of the zones used by the respondents is even 
nore apparent than it was in that case. As shown in the findings, respondent 
National maintains in St. Louis, Missouri, a large plant producing various lead 
pigments, and sales of white lead-in-oil and “keg products” in Missouri outside 
the city limits of St. Louis take the Zone 2 price, Carrying a premium of 124% cents 
ner hundredweight over the par zone price. At the same time, shipments of these 
products are made to Minneapolis, Minnesota, at the basic or par price. A red 
ead and litharge plant is maintained by National in Dallas, Texas, where 75 
cents per hundredweight is added on sales of such products in kegs or cans in 


that city. Another red lead plant is maintained by National in Atlanta, Georgia, 
vhich is in Zone 4 for “keg products,” carrying a 3714 cents premimum on price, 
ind in Zone 2 for red lead lead and litharge sold as “dry products,’ carrying a 


°5 cents premium. Eagle-Picher maintains mining, smelting, and pigment pro- 
ducing operations in the “Tri-State” field of Oklahoma, Kansas, and Missouri 
States which fall in Zones 5, 3, and 2, respectively, for “keg products.’ As the 
Court recognized in the Fort Howard Paper Company case, it is unreasonable to 
assume that this exaggeration of the basing point system could have arisen and 
heen followed these many years without some understanding on the part of the 
respondents. 

In connection with the use by the respondents of the agency or consignment 
method of selling, the various differentials employed, and the issuance of uniform 
suggested resale prices, the evidence discussed in the findings also discloses under 
standings and cooperative endeavors which, when considered in the light of the 
surrounding circumstances, leads the Commission to the conclusion that there 
was on the part of the respondents a mutual understanding and acceptance of 
an overall plan and an intention on the part of each of them to follow it. 

The Commission is of the opinion, therefore, and accordingly has found that 
there existed among the respondents an unlawful conspiracy to fix and main 
tain prices, differentials and terms and conditions for the sale of lead pigments, 
which conspiracy was carried out by all of the respondents through the various 
nethods set forth in the findings. 

Respondent National Lead Company, upon its organization in 1891, acquired the 
physical properties and stock ownership of sixteen different companies thereto 
fore engaged in the business of producing lead pigments and other lead products, 
and at the same time acquired the controlling stock interests in seventeen other 
companies engaged in the lead pigments and related businesses. In 1906, it 
acquired all of the stock of United Lead Company, which had been organized in 
1903 and which, in turn, had acquired thirteen other companies controlling many 
of the principal alloy factories and lead works of the United States, including the 
American Shot and Lead Company, which was itself a consolidation of the princi 
pal shot towers of the country. In the same year, National acquired Carter 
White Lead Company, of Chicago, Illinois, and Omaha, Nebraska, and in 1912 
it acquired all of the stock of Mathieson Lead Company. The stock of Bass 
Hueter Paint Company was acquired by National in 1916; the properties and 
assets of Hirst and Begley Company in 1919; the properties of Wetherill and 
Brothers in the 1930's; and sometime between 1931 and 1933 National acquired 
the properites of the Evans Lead Company, a concern producing red lead and 
litharge in Charleston, West Virginia. 

As a result of these acquisitions, culminating in the disappearance of over 
fifty competitors in the period from 1891 to 1935, respondent National emerged 
in a position of practical dominance in the Lead Pigments Industry. As an 
indication of this fact, the record discloses that during the period from 1936 to 
1942. respondent National accounted for between 60 percent and 63 percent of 
the shipments of white lead-in-oil, from 30 percent to 35 percent of the dry white 
ear, basic carbonate, and approximately 50 percent of the red lead and litharge 
sold in the United States. In 1938, the percentage of white lead-in-oil and dry 
vhite lead, basic carbonate, combined, sold by this respondent was 58.8 percent 

f the total of these products sold, and in 1941, its suure of the total sales of the 
same two products was 53 percent. The record furtuer shows that after 1935 the 
mly concern left in the lead pigments business witn any practical ability to chal 
enge National’s supremacy was The Eagle-Picher Company, and that beginning 
n 1980 and continuing through 1935, efforts were mude by National to acquire 
. controlling stock interest in this producer also. 

In the meantime, National’s relationships with American Smelting and Refining 
Company, the world’s largest smelter and refiner of metallic lead, the basic raw 
material from which lead pigments are manufactured, is a matter of particular 
importance. In February 1906, at the time of its acquisition of the stock of 
United Lead Company, respondent National entered into a contract with Ameri 
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‘an Smelting and Pefining Company under the terms of which National acquired 
control of 85 perccut of A. S. & R. Company’s domestic production of pig lead, 
provisions for the price of which were included in the contract, and restricted its 
use of pig lead produced by its own subsidiary to 30,000 tons per year. Under the 
same contract A. S. & R. Co. secured 8&5 percent of National’s requirements 
of common pig lead and all of its requirements of corroding pig lead, less so much 
chemical lead of other brands as National might need. This contract remained 
dr effect until 1921, when it expired, whereupon the contracting parties made 
other arrangements. Simultaneously with the execution of the contract between 
respondent National and American Smelting and Refining Company, another 
contract was entered into between Hoyt Metal Company, a constituent company 
of respondent National, and American Smelting and Refining Company, under 
the terms of which National acquired control over all of A. S. & R. Company’s 
output of antimonial lead. 

Together, the above arrangements between National and A. S. & R. Co. 
contracted the supply of pig lead, subject to bids and daily market fluctuations 
by more than 32 percent of the domestic production. They also fixed a monthly 
average price for pig lead which prevented the basing of prices of this product 
on daily market fluctuations, and thus restricted opportunities of buying pig 
lead at lower prices. In addition, the agreements resulted in American Smelt- 
ing and Refining Company taking no further interest in the manufacture of 
lead pigments. 

In the circumstances, it is Clear to the Commission that the purpose and effect 
of National’s acquisitions, aided by its arrangements with American Smelting 
and Refining Company, were to substantially control the lead pigments industry 
and to regulate the price of the principal basic raw material used in the manu 
facture of lead pigments. It is equally clear that if in the future National 
should be successful in acquiring the capital stock control or the assets of The 
Eagle-Picher Company, or of any of the other concerns now engaged in the 
manufacture or sale of lead pigments, its position of dominance in the industry 
will be strengthened even more. The question whether National has already 
attained such a monopolistic position as to require its dissolution was not tried 
in this proceeding: nor is it necessary in support of the Commission’s authority 
to act for this question to be determined. As the legislative history of the 
Federal Trade Commission Act clearly shows and as the courts have uniformly 
held, it was not the primary object of that Act to provide a means of breaking 
up an accomplished monopoly, but rather to enable the Commission to stop 
monopoly in its incipiency (Federal Trade Commission v. Raladam Company, 
283 U. S. 648; Fashion Originators’ Guild of America, Inc., et al. v. Federal 
Trade Commission, 312 U. 8. 457). In 1920, the Supreme Court in the Gratz 
case recognized this Congressional intent by declaring that unfair methods 
of competition might include not only methods that involved deception, bad 
faith and fraud, but also methods that involved “oppression” or which are 
“against public policy because of their dangerous tendency to hinder competi- 
tion or create monopoly” (258 U. 8. 421, 427). 

In the Beechnut case, decided in 1922, the Supreme Court made a distinction 
between combinations and conspiracies under the Sherman Act and unfair 
methods of competition under the Federal Trade Commission Act, and held 
that the practices of the single trade there involved was a “system” which 
“necessarily constitutes a scheme which restrains the natural flow of com- 
merce and the freedom of competition in channels of interstate trade which it 
has been the purpose of all the antitrust acts to maintain,” and that it was 
“within the power of the Commission to make an order forbidding its continua- 
tion” (257 U. S. 441, 454). And in the Cement Institute case, the Court stated 
the applicable law as follows: 

“In the second place, individual conduct, or concerted conduct, which falls 
short of being a Sherman Act violation may as a matter of law constitute an 
‘unfair method of competition’ prohibited by the Trade Commission Act. A 
major purpose of that Act, as we have frequently said, was to enable the Com- 
mission to restrain practices as ‘unfair’ which, although not yet having grown 
into Sherman Act dimensions would, most likely do so if left unrestrained. 
The Commission and the Courts were to determine what conduct, even though 
it might then be short of a Sherman Act violation, was an ‘unfair method of 
competition. This general language was deliberately left to the ‘Commission 
and the courts’ for definition because it was thought that ‘There is no limit 
to human inventiveness in this field’; that consequently, a definition that fitted 
practices known to lead towards an unlawful restraint of trade today would 
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hot fit tomorrow's new inventions in the field; and that for Congress to try to 
keep its precise definitions abreast of this course of conduct would be an 
‘endless task.” See Federal Trade Commission v. R. F. Keppel & Bro.. 291 U.S 
304, 310-312, and congressional committee reports there quoted” (332 U. S 
6583, TOS). 

Having found from the evidence before it that the acquisitions of competitors 
by respondent National, aided by its arrangements with American Smelting 
and Refining Company, have had the tendency and effect of restraining trade, 
suppressing price competition and tending dangerously to create a monopoly 
in the lead pigments industry, the Commission is of the opinion that it not 
only has the authority but that it is under a duty to prohibit the further aggran 
disement of this respondent through additiona] acquisitions. 

In addition to charging the respondents with the use of unfair methods of 
competition and unfair and deceptive acts and practices in commerce, in y iolation 
of Section 5 of the Federal Trade Commission Act, the amended complaint, in 
Count II, alleges that each of the respondents discriminates in the price of its 
lead pigments as between different purchasers, in violation of Section 2 (a) 
of the amended Clayton Act. Certain of the discriminations, it is alleged, 
occur as a result of the use of the zone method of pricing and selling to competing 
customers in the same zone. As stated in the conclusion appended to the findings, 
the Commission is of the opinion that on this phase of the case the complaint 
fails to state a cause of action. This is because the allegations are that each 
of the respondents Sells its products in accordance with a delivered pricing 
system, but the alleged discriminations occur as a result of differing net prices 
received by each of the respondents at its factory. Thus. the complaint does 
not show that the alleged unlawful discriminations as between purchasers 
located in the same zone occur as the result of differences in actual prices at 
which the respondents’ products are sold. Certain of the other price differences 
resulting from the Classification of customers to receive different quantity, trade. 
and regional discounts either were no more than allowable differences in the 
osts of containers or were not shown to have resulted in any substantial adverse 
competitive effects. None of the practices involved in these charges is covered 
by the order to cease and desist. 

As set forth in the findings, each of the respondents after 1984 sold its 
various lead pigments on the basis of flat delivered prices to customers located 
within designated zones, With uniform differentials added to these par zone 
prices in sales outside of the par zones. These interzone prices were in faet 
different prices, differing by the amount of the zone premiums, and could be 
justified only where the additional freight or other transportation costs exceeded 
the zone premiums. No such justification was made by any respondent 

The respondents since 1984 have also consistenfty quoted and charged different 
prices for their lead pigments as between carload purchasers and less than-carload 
purchasers. In the case of oxides, the carload price has been based on American 
Smelting and Refining Company's price for common pig lead, and the price for 
smaller quantities has been 40 cents per hundredweight higher on quantities of 
five tons and 90 cents per hundredweight higher on quantities of less than five 
tons. In a substantial number of cases these price differences have been much 
ore than the differences between car and less-than-car freight rates and have 
resulted in an excess charge over delivery costs as high as 88 cents per hundred 
weight against the purchasers of smaller quantities. In the case of dry white 
lead the price difference as between carload shipments and less-than-carload 
~hipments has been one-fourth cent per pound, In most cases in which rail 
freight is a factor this price difference is justifiable on the basis of differences 
between carload and less-than-carload freight. However, no effort was made 
by any respondent to justify on a cost of delivery basis or otherwise the \% cent 
differential as to customers in areas in which the mode of delivery is local cart- 
age and rail freight is not a cost factor. 

The record shows that large quantities of oxides are sold by the respondents 
(oO manufacturers of storage batteries and that large amounts of white lead 
are sold to manufacturers of mixed paints. During the period from 1934 to 1941, 
conditions in both the storage battery industry and the mixed paint industry were 
such that the competitive effects of the respondents’ discriminations were readily 
apparent. 

The storage battery industry consists of more than 200 companies. ranging 
in size from multiple plant operations of the United States Electric Storage 
Battery Company and its subsidiaries, Willard and Grant, to smal] proprietor 
ships whose total production may be less than 50 batteries per day. Certain of 
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these manufacturers, including the larger ones, are located in the respondents’ 
par price zone, while others competing with them in the sale of batteries are 
located in premium zones, where the delivered price of oxides to purchasers in 
lots smaller than five tons is almost $6.00 per barrel higher than the price to the 
manufacturer in the par zone purchasing his oxides in carload lots. The evidence 
is that during the period from 1934 to 1941 the storage battery industry was 
characterized by particularly sharp price competition and that a saving to a 
manufacturer of from 5 to 10 cents per battery on material costs often would 
mean the difference between a profit and a loss on low-priced batteries. So 
bad was the situation and so narrow were profits during this period, according 
to one small manufacturer from St. Louis (a purchaser of oxides in lots smaller 
than carloads), that “the only way we could get by and make a living was to 
use the old battery cases over again,” that the competition of other sellers, in- 
cluding Sears-Roebuck Company (the battery manufacturing subsidiary of which 
was a purchaser of oxides in carload quantities), was such that his enterprise 
had gone “broke” and that his company could not manufacture batteries for 
sale at prices comparable with those offered at retail by Sears-Roebuck. By 
other evidence it is shown that during the period from 1935 to 1941 large bat- 
tery manufacturers located at a considerable distance from the factories of 
the respondents regularly offered for sale storage batteries in Chicago, St. Louis, 
and other lead pigment producing centers, at prices which were actually below 
the cost of manufacture of comparable products to the smaller battery producers 
located in such centers. 

In this situation, the respondents’ price differentials between zones, together 
with the added amounts charged less-than-carload purchasers in both the par 
zones and the premium zones, making a difference in the cost of oxides of 
from 41%4 to 6 cents per battery against the smaller battery manufacturers 
located in the premium zones, obviously has had the tendency to injure com- 
petition as between the larger and smaller manufacturers. Similar considera- 
tions lead to the same conclusion with respect to the price differences on sales 
of white lead, both dry and in-oil. 

In any case in which activity violative of the statutes administered by the 
Commission is found to exist, it is the Commission’s duty to determine to the 
best of its ability the remedy necessary to suppress such activity and to take 
every precaution to preclude its revival. In many cases, and particularly in 
trade restraining conspiracies, a solution of this problem involves the considera- 
tion of many factors, including the history of the collective activity and the 
manner in which it originated. In this case, it was the purpose and the intent 
of the respondents during the NRA period to cooperatively revise the pricing 
practices in the lead pigments industry and as a principal part of this revision 
to establish a uniform zone pricing system. Detailed discussions of this matter 
were carried on in the meetings held in 1935 and 1934 at which the several 
respondents were represented. Maps showing the boundaries of the zones to 
be observed in fixing the delivered prices of the several products involved were 
distributed ; and each of the respondents since that time, with minor variations, 
has followed the pricing system and adhered to the zone boundaries so discussed 
and shown on these maps. In this situation, and in order to effectively break 
up the conspiracy, the Commission in its order in this case is providing not only 
that the respondents cease and desist from “entering into, continuing, cooperating 
in or carrying out any planned common course of action, understanding, agree- 
ment, combination or conspiracy” to engage in the practices found to have been 
engaged in, but also that each of the respondents individually cease and desist 
from selling its lead pigments at prices calculated in accordance with a zone 
delivered price system “for the purpose or with the effect of systematically 
matching the delivered prices quoted or the delivered prices of other sellers of 
lead pigments and thereby preventing purchasers from finding any advantage 
in price in dealing with one or more sellers as against another.” Such a pro- 
hibition is necessary, not because it is unlawful in all circumstances for an 
individual seller, acting independently, to sell its products on a delivered price 
basis in specified territories, but to make the order fully effective against the 
trade restraining conspiracy in which each of the respondents participated. 

While the complaint did not in Count I attack the zone pricing practices of 
each of the respondents aside from the conspiracy, it did in effect allege that 
each of said respondents, acting pursuant to and in furtherance of the con- 
spiracy, used the zone method of selling. It further alleged that each of them 
used that system “for the purpose and with the effect of enabling the respondents 
to match exactly their offers to sell lead pigments to any prospective purchaser 
at any destination, thereby eliminating competition between and among our- 
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selves.” Thus, the prohibition against the use by each of the respondents of 
a zone delivered pricing system where the purpose or effect is to systematically 
mateh the quotations or prices of competitors runs directly against the pricing 
practices alleged to have been engaged in and is fully justified under the com- 
plaint. In the Commission’s opinion, it is also appropriate to eliminate the 
effects of the respondents’ price-fixing conspiracy and to guarantee against the 
continuation of that conspiracy. 

The six respondents in this proceeding account for practically the entire pro- 
duction of lead pigments in the country, there being only a few small producers 
offering such products for sale in commerce in the United States other than said 
respondents. It is to these respondents that purchasers in commerce throughout 
the country must look for their supplies of lead pigments, and the respondents 
have the power to and do control the supply of lead pigments available. The 
maintenance of the delivered price zones and the quotation of delivered prices 
therein constituted the very cornerstone of the respondents’ conspiracy. It was 
the adherence by each of them to this system of pricing that made the combina- 
tion work. It was in this way that the matching of prices, one of the objectives of 
the conspiracy, was accomplished. Unless and until each of the respondents is 
prohibited from so adhering to th esystem and from so using the zones, the evils 
springing from the combination, one of which is to eliminate price competition, 
may well continue indefinitely. Unless the respondents, representing practically 
the entire economic power in the industry, are deprived of the device which made 
their combination effective, an order merely prohibiting the combination may 
well be a useless gesture. 

The Commission is cognizant of the fact that identity of prices may result from 
either competitive or noncompetitive situations and that the intensiy of competi- 
tive factors may vary in degree in any industry. Perfect competition, like the per- 
fect price Conspiracy, may be hoped for but is rarely obtained. The pricing pat- 
tern as used in this industry and as described in the findings to the facts was not 
the result of one secret meeting in a smoke-filled room. It is the result of many 
business experiences and compromises over a period of years. 

In the absence of direct admissions of guilt allegations that sellers have estab- 
lished a zone-pricing conspiracy usually present difficult problems for the finder 
of the facts. In the typical basing point conspiracy case the conspirators (the 
sellers) must determine the bid price of the commodity delivered at the door of 
each buyer and this price usually varies with the cost of rail freight from the 
basing point to the point of delivery. Each seller, therefore, under the basing- 
point system must usually have and use the same freight-rate book or other device 
used by each of the other sellers so that to quote identical prices each seller will 
use the same figure for the cost of the freight. That is the reason bids under 
that system have identical prices to the fractiomr of a cent. Under the basing- 
point system the conspirators must be continually alert and careful in figuring 
their bids in order to quote identical delivered prices. 

By comparison, the zone conspiracy pricing system operates rather simply. 
Under the basing-point system, delivered prices, while usually identical at each 
point of delivery, vary as between different delivery points in the same amounts 
as do the estimated costs of rail freight from the basing point. In a zone system 
of pricing the delivered price is the same for every point of delivery within a 
zone. A zone comprises several States. Once the price in the par zone has been 
established and the relative price graduations in the other zones have also been 
established, the system operates substantially automatically and with a minimum 
of conspiratorial guidance. What would be the situation if the Commission 
issued only the usual type of conspiracy order in this case—that is, to discon- 
tinue agreeing to fix prices, etc.? 

After the order is issued the respondents might continue to use the same 
zone pricing system and when questioned by the Commission as to compliance 
with the order they might truthfully reply that they had not corresponded or 
conversed with their former conspirators since the issuance of the Commission’s 
order to cease and desist. The respondents, however, would be enjoying all 
the fruits of their conspiracy—the rigged pricing pattern—and the momentum 
of the system, so firmly and maturely established, might last for some time unless 
effective measures to break it up were taken. That is the purpose of the para- 
<raph of the order to cease and desist directed against each of the respondents 
individually. For purposes of illustration, let us assume that these seller- 
respondents were at one time struggling up the long and difficult hill of com- 
petition. Let us assume they were operating independently of one another, each 
one independently making his own decisions as to the production and asking 
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price of his commodity. The road was hard. The potential rewards and the 
risks were great. There came upon the scene the siren song describing the ad 
vantages of “stabilizing the market” and the avoidance of what is sometimes 
referred to as “cut throat competition” but which very often is plain un- 
varnished price competition. The respondents succumbed to the bladishments 
of this siren song of claimed stability and were lulled into a false sense of se- 
curity. A competitive industry is a self-disciplined industry. Competition also 
supplies the needed dynamics. A noncompetitive and therefore a nondisci- 
plined industry becomes lethargic and clings to the status quo. Under an ex- 
pending dynamic economy, an industry cannot maintain the status quo—it must 
either move forward or lose ground. The less alert industry with its blunt blade 
of competition lags behind and may lose its relative place in the market to a 
newer and more aggressive industry which will accomplish the same end at a 
lower price. 

The purpose therefore of this order is to aid in substituting for the com- 
petitive lethargy which has existed in this industry in recent years a condition 
of sharp and healthy competition. It is hoped that it will be effective in dis 
sipating the dregs of the conspiratorial pricing pattern and that it will bring 
to this industry, not the gentlemanly understanding at the Country Club or the 
suave unexpressed agreements of the sales managers over a friendly Scotch 
and Soda, but the hard price competition of the market places which may not be 
gentlemanly but is usually fair, particularly to consumers. In such competi- 
tion the weak might get hurt, but social security is not the province of this Com- 
mission. The only way to have competition is to compete. If after competition 
is restored any of the respondents can make a proper showing to the Commission 
that this prohibition or any other prohibition in the order is no longer necessary 
or desirable, the Commission will, of course, at that time take such action as 
may be appropriate in the light of the facts and the law. 

The majority of the Commission believes that its power to take the steps it 
feels necessary to correct the evils found to exist in this industry cannot be 
seriously questioned. The courts in addition to recognizing the power of the 
Commission to stop any method of competition, even though individually pursued, 
if it has a dangerous tendency unduly to hinder competition or create a 
monopoly (cases previously cited), have also clearly indicated the extent to 
which the Commission may go in an effort to make its orders effective and to 
prevent evasion. In the case of Hershey Chocolate Corporation v. Federal Trade 
Commission, for example, the Court of Appeals for the Third Circuit in upholding 
the Commission’s order notwithstanding attack on the ground that it went be- 
yond the scope of the complaint, said: 

“* * * the Commission’s power would be limited indeed if it were restricted 
to enjoin unfair acts of competitors only as evidenced in the past. To be of any 
value the order must proscribe the method of unfair competition as well as the 
specific acts by which it has been manifested. In no other way could the 
Commission fulfill its remedial function” (121 F. (2d) 968, 971-972). 

In the case of Local 167 v. United States, 291 U. 8. 293, 299, involving con- 
spiracy among a number of defendants, the defendants sought to eliminate from 
the injunction certain provisions enjoining conduct which they contended had 
not been proved to be a part of the conspiracy. The Court held— 

“The United States is entitled to effective relief. To that end the decree should 
enjoin acts of the sort that are shown by the evidence to have been done or 
threatened in furtherance of the conspiracy. It should be broad enough to 
prevent evasion. In framing its provisions doubts should be resolved in favor 
of the Government and against conspirators.” 

In National Labor Relations Board v. Erpress Publishing Company, 312 U. S. 
426, 425-437, the Supreme Court said— 

“A federal court has broad power to restrain acts which are of the same type 
or class as unlawful acts which the court has found to have been committed or 
whose commission in the future, unless enjoined, may fairly be anticipated from 
the defendant’s conduct in the past. 

“Tt is a salutary principle that when one has been found to have committed 
acts in violation of a law he may be restrained from committing other related 
unlawful acts. 

“Having found the acts which constitute the unfair labor practice the Board 
is free to restrain the practice and other like or related unlawful acts. * * * The 
breadth of the order, like the injunction of a court, must depend upon the circum- 
stances of each case, the purpose being to prevent violations, the threat of which 
in the future is indicated because of their similarity or relation to those unlawful 
acts * * * found to have been committed * * * in the past.” 
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In the case of Haskelite Mfg. Corporation v. Federal Trade Commission, the 
Court of Appeals for the Seventh Circuit accepted and applied the same principle 
and held that the Commission could prescribe reasonable requirements and 
“ouarantees against a recurrence of the past unfair and deceptive acts” and 
which “were calculated to aid in dispelling for the future the unfair and deceptive 
practices of the past” (127 F. (2d) 765, 766). 

Nor is the relief to which the Commission is entitled limited to the per 
formance of “other related unlawful acts,” referred to by the Court in the 
Express Publishing Company case. Even acts lawful in themselves may be 
prohibited when they cannot be separated from the unlawful scheme of which 
they are a part. The applicable law has been settled by the Supreme Court. 
In the Ethy! Gasoline case (Hihyl Gasoline Corporation, et al. v. United States, 
309 U. S. 436), the Supreme Court disposed of a contention that the decree should 
not extend to the prohibition of a device that could be lawfully used, as follows: 

“Since the unlawful control over the jobbers was established and maintained 


by resort to the licensing device, the decree rightfully suppressed it even though 
it had been or might continue to be used for some lawful purposes. The court 
was bound to frame its decree so as to suppress the unlawful practices and ta 


take such reasonable measures as would preclude their revival” (p. 461). 

Two years later in the case of United States v. Univis Lens Company, Inc.. et al., 
316 U. S. 241, the Court again applied the same rule. It said that even assuming 
the validity of certain licensing restrictions, “these features are so interwoven 
with and identified with the price restrictions which are the core of the licensing 
system that the case is an appropriate one for the suppression of the entire 
licensing scheme even though some of its features, independently established, 
might have been used for lawful purposes” (p. 254). 

In view of all of the foregoing, the Commission is of the opinion that the 
prohibition in the order against the persistent, continuing, and intended matching 
of prices through the use by each of the respondents of a zone delivered pricing 
system is particularly appropriate. 


UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


Commissioners: James M. Mead, Chairman, Lowell B. Mason, John Carson, 
Stephen J. Spingarn. 


DOCKET NO. 5572 


In the matter of Book-of-the-Month Club, Inc., @¢ corporation; Harry Scherman 
and Meredith Wood, individually and as officers of Book-of-the-Month Club, 
Inc., a corporation 


MEAD, Chairman: 

The Commission’s complaint in this matter charges that the respondents’ use 
of the word “free” and the term “book-dividends” is false, misleading, and de 
ceptive and constitutes unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. The 
respondents, in their answer to the complaint, denied that their use of the word 
“free” and the term “book-dividends” is false, misleading, and deceptive, and 
in addition alleged a number of special defenses to the complaint. Hearings 
were held before a trial examiner of the Commission, during which considerable 
testimony and other evidence in support of and in opposition to the allegations 
of the complaint were introduced, and the trial examiner made his recommended 
decision, in which he recommended the issuance of an order to cease and desist 
against the respondent Book-of-the-Month Club, Inc. The respondents filed 
numerous exceptions to the trial examiner’s recommended decision, and the 
Commission has had the benefit of briefs and oral argument of counsel with 
respect to all the issues involved. 

The trial examiner’s recommended findings as to the facts and order to cease 
and desist are, in the opinion of the Commission, supported by and in accordance 
with reliable, probative, and substantial evidence in the record, and the Com- 
mission’s findings as to the facts and order to cease and desist are substantially 
the same as those recommended by the trial examiner. The charge in the com- 
plaint with respect to respondents’ use of the term “book-dividends” is not 
sustained. Also, it appears that the individual respondents Harry Scherman 








30 NOMINATION OF WILLIAM C. KERN 


and Meredith Wood participated in the unlawful acts and practices only in their 
capacity as officers of the Book-of-the-Month Club, Inc. Such participation, in 
the absence of further showing as to their authority and control over and 
responsibility for the unlawful acts and practices, does not warrant the issuance 
of an order to cease and desist against them as individuals. 

Substantially all of the material facts affecting the issues in this proceeding 
were either stipulated between counsel or proven by uncontroverted evidence. 
The material facts may be summarized as follows: 

The respondent Book-of-the-Month Club, Inc. (hereinafter referred to as the 
Club) is engaged in the business of selling books by mail order to its subscribers, 
who are Commonly known as members of the Book-of-the-Month Club. It has 
no salesmen and its business is solicited by circularizing, advertising, and similar 
promotional material. In soliciting new members the Club in its advertisements 
and circulars offers to new subscribers a “free” copy of any one of a number 
of designated books, provided the new subscriber or member agrees to purchase 
at least four books from the Club each year he is a member, with the right to 
cancel the subscription after purchasing four books from the Club. In other 
words, the so-called “free” or enrollment book is delivered to a new subscriber 
only after the subscriber agrees to purchase at least four of the books within a 


period of a year. The word “free” is featured in the circularizing, advertising, 
and similar promotional material used by the Club, as for example: 
“A Free Copy * To New Members of the Book-of-the-Month Club: John 


Gunther’s absorbing new book about Americans—INsIpE U. 8S. A. Retail Price 
$5.00.” 

The advertisement in which the above-quoted statement was featured, as well 
as other advertising and promotional material disseminted by the Club, contains 
additional information for prospective subscribers, including the fact that in 
order to get the “free” copy the subscriber must agree to purchase at least four 
other books from the Club during each year and that the subscriber may resign 
or cancel his subscription after four such books have been purchased. These 
facts alone are sufficient to sustain the charge in the complaint that the books 
represented as being “free” are not in fact gifts or gratuities given to the 
recipient without cost or other obligation. However, additional evidence that the 
books represented as being “free” are not in fact free is the fact that if a new 
subscriber fails to fulfill his obligation to purchase at least four books from the 
‘ub within a year, the Club demands payment from the subscriber for the 
so-called “free” book. 

The enrollment books are either free or they are not free. They cannot be 
hoth. The advertisements feature a reprsentation that the books are free 
Elsewhere in the advertisements is the statement which indicates that such 
hooks are not free. At best, these statements are contradictory. One of the 
statements must therefore be contrary to fact. This is obviously the statement 
that the books are free. 

The word “free” is one of those dynamic terms in our language which alerts 
us and calls to action certain emotions within us. It has both political and 
monetary connotations. Cynics may say that all of us should know that we 
cannot get something for nothing, yet the hope of getting something free has 
the habit of springing eternal in the human breast. Alas, however, on closer 
inspection there generally are found a few “provided, howevers” or other condi- 
tional strings to the so-called “free” offer. Such is the case here. The customers 
who did not buy the other books were obliged to pay for the “free” book. 

In the enactment of section 5 of the Federal Trade Commission Act (52 Stat. 
111: 150.8. C. See. 45), Congress declared “unfair methods of competition” and 
“unfair or deceptive acts or practices” in commerce to be unlawful. In so doing, 
Congress purposely failed to define such terms and left it to the Commission, 
subject to judicial review, to determine by the process of inclusion and exclusion 
what methods, acts or practices are encompassed therein. Detailing of specific 
methods, acts and practices was not attempted in an effort to preserve flexibility 
of the law and to make possible its application to any method, act or practice 
which might be devised in the future and found to be unfair. It has been well 
settled by the Commission and the courts that included within the statute con- 
taining these standards of conduct is the principle that a false statement or repre- 
sentation of a material fact in the sale and distribution of merchandise in inter- 
state commerce which has the tendency and capacity to deceive and injure com- 
petition or customers is an unlawful method, act or practice calling for corrective 
action by the Commission in the public interest. The Commission was author- 
ized and directed by Congress to prohibit such methods, acts or practices and 
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the courts have repeatedly sustained the Commission in so doing without the 
necessity of having to establish either deception or injury. 

The problem involved in the use of the word “free” or similar words in the 
sale and distribution of merchandise should be approached by applying to the 
representation made the same yardstick that should be applied to all advertising, 
viz.: “Is it true or false’? 

In the present case the word “free” as used by the respondent in the sale and 
distribution of its books has the definite and absolute meaning of a gift or a 
gratuity given without charge, cost, or condition. So used the word is unam- 
biguous and does not have a secondary meaning. Its meaning cannot be altered 
or qualified by other words. It can only be contradicted and the total represen 
tation made through use of the word “free” is false. 

Respondent contends that although the books may not be free the advertise 


ments contain statements clearly disclosing those things whic the custome! 
must do in order to receive the so-called “free” books and that these statements 
neutralize any probability or possibility of deception. We are unable to agree 


The contention might have some merit if the other statements in the advertise 
ments only qualified the word “free.” For illustration, in Federal Trade Com 


mission Vv. Royal Milling Co., 288 U.S. 212 (19388), the word “milling” imported 
the grinding of wheat into flour when in truth the Royal Milling Company only 
mixed and blended flour purchased from others engaged in grinding. The con 


tinued use of the trade name if used together with such qualifying words as “not 
grinders of wheat” was permitted. In N. Fluegelman & Co. v. Federal Trade 
Commission, 387 FF. 2d 59 (CC, A. 2, 1930), the use of the words “Satinmaid” and 
“Satinized,” which signified a fabric with a satin weave and a silk content, 
whereas the product in question was of a satin weave but of a cotton content, was 
permitted provided there was also used the phrase ‘“‘a cotton fabric.” “a cotton 
satin,” “not silk,” or equivalent modifying terms. In Federal Trade Commission 
v. Good-Grape Company, 45 F. 2d 70 (C. A. 6, 1930), it was held that the name 
“(;ood-Grape” and the slogan “Fruit of the Vine’ might be used if qualified by 
words making it appear that the product was an imitation, artificially colored 
and flavored. In Federal Trade Commission vy. Cassof, 38 F. 2a 790 (C. A. 2, 
1930), the word “shellac” in the trade names “white shellac’ and “orange 
shellac” deceptively imported a product composed solely of genuine shellac gum 
dissolved in alcohol, The use of the word ‘“‘shellac’ was permitted if there was 
also used in connection therewith the phrase “shellac substitute” or “imitation 
shellac,” accompanied by a statement that the product was not 100 percent shellac 

It will be noted that in these cases the selection of qualifying words, effective 
to eliminate deception, was feasible because the names involved made separate 
and distinct representations in respect of the origin and characteristics of single 
products, some of which representations were true and some of which were 
untrue. Thus, in Royal Milling Co. case the representation of the word “milling” 
as to mixing and blending of the flour was true but the representation as to 
the origin of the flour, i. e¢., as to by whom it was ground, was untrue. In the 
Fluegelman cease the representation of the words “Satinmaid” and “Satinized” 
that the fabrie had a satin weave was true but the representation that it had a 
silk content was not. In the Good-Grape case the representation of the phrases 
“Good-Grape” and “Fruit of the Vine” that the product was like grape juice 
in color and flavor was true, but the representation that it was made of natural 
grape juice was untrue. In the Cassof case the representation of the phrase 
“white shellac” and “orange shellac” that the product was composed solely of 
genuine shellac gum dissolved in alcohol was untrue, but the representation that 
it was like shellac, or that it could be used for the purpose of shellac, was true 

In these cases, for the reason stated, qualifying words could be chosen which 
would eliminate the deceptive representation and leave standing the truthful 
one alone. In the present case, however, the other statements in the advertise- 
ments do much more violence to the word “free” than merely qualifying it. The 
word “free” as used by the respondent makes a single representation and, being 
untrue, cannot be qualified; it can only be contradicted. A statement in an 
advertisement which is totally false cannot be qualified or modified. Federal 
Trade Commission v. Army & Navy Trading Co., 88 F. 2d 776 (C. A. D. C., 1937) ; 
Heusner & Son v. Federal Trade Commission, 106 F. 2d 596 (C. A. 8, 1939): 
Progress Tailoring Co. v. Federal Trade Commission, 1538 F. 2d 108 (C. A. 7, 
1946). A seller may not make one representation in one part of his advertise- 
ment and withdraw it in another part since there is no obligation on the part 
of the customer to protect himself against such a practice by pursuing an 
advertisement to the bitter end. A. P. W. Paper Company v. Federal Trade 
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Commission, 149 F. 2d 424 (C. A. 2, 1945) : General Motors Corporation, et al. v 
Federal Trade Commission, 114 F. 2d 33 (C. A. 2, 1940); Charles of the Ritz 
Distributors Corporation vy. Federal Trade Commission, 143 F. 2d 676 (C. A. 2, 
1944). The fact that the careful observer would not be misled is not, of course, 
material, for the statute is intended to protect the unthinking and credulous 
members of the public as well as the more sophisticated and intelligent mem- 
bers. Federal Trade Commission v. Standard Education Society, 302 U. S. 112 
(1937). The law was not “made for the protection of experts but for the pub- 
lic—that vast multitude which includes the ignorant, the unthinking, and the 
eredulous.” Florence Mfq. Co. v. J. C. Dowd & Co., 178 F. 2d 73 (C. A. 2); and 
the “fact that a false statement may be obviously false to those who are trained 
and experienced does net change its character, nor take away its power to 
deceive others less experienced.” Federal Trade Commission v. Standard Hdu- 
cation Society, supra. 

Involved in this proceeding is the question whether the Commission will insist 
upon truth in advertising or will approve this type of falsity in advertising. If 
it is false, it is unfair, and if it is unfair, it violates the Federal Trade Com- 
mission Act regardless of whether actual injury or deception may be involved. 
While all deceptive acts are unfair, not all unfair acts are deceptive. It is pos- 
sible to commit unfair acts without actually injuring or deceiving anyone, but in 
its unfairness lies the tendency and capacity to mislead and deceive, and as long 
as that tendency and capacity exist, such acts are unlawful. 

The argument that respondent’s advertisements lack both the tendency and 
capacity to deceive loses sight of or completely ignores the psychological effect 
created by the false use of the word “free.” The word “free” is a lure. It is 
the bait. It is a powerful magnet that draws the best of us against our will “to 
get something for nothing.” The astute advertiser well knows that once the 
average mind has received the impression conveyed by the meaning of the word 
“free” it can never be completely eradicated by any other words of explanation 
or contradiction. The meaning of the word “free” remains more or less fixed, 
and that meaning is the actual cause of the purchase. Without such use of the 
word “free,” we are of the opinion that the sales of the books would have been 
considerably less and that purchasers were induced to buy books who ordinarily 
would not have purchased any, and in many instances purchased more books 
than they ordinarily would have purchased, 

All advertisements are designed to excite demand for the advertised article 
and to call attention to the particular product. But when a prospective cus- 
tomer is offered something “free.” it is not unreasonable to assume that the 
identical with that used in the United States Gypsum case, contains the so-called 
the value of the so-called free article will divert the customer from the major 
inquiry into the quality of the article or of competing articles. The major inquiry 
is thus subordinated, and the purchaser runs the risk of dissatisfaction in order 
to obtain the so-called free article. 

Where is the distinction hetween a business conducted upon lottery and chance 
and a business based upon false representations that the books are free? Is 
the drawing power of the lottery or chance any greater than the drawing power 
of the word “free’’? One plays the lottery or takes the chance solely in the hope 
that he will get something free, or something more than that for which he has 
paid. There is not the slightest difference in the psychological appeal of the 
two methods. In one you may get nothing, in the other you may get more, 
or at least think you are getting more, but the hope of getting more is stronger 
than the knowledge that vou may get less or may get nothing, and the sucker 
plays the lottery or takes the chance while the gullible person purchases mer- 
chandise in order to get something “free.” As in Rast v. Van Deman & Levris, 
240 U. S. 342, 365 (1916) the Supreme Court appropriately stated with respect 
to certain advertising practices that “they rely on something else than the 
article sold. They tempt by a promise of a value greater than that article and 
apparently not represented in its price, and it hence may be thought that thus 
by an appeal to cupidity lure to improvidence. This may not be called in an 
exact sense a ‘lottery.’ may not be called ‘gaming’: it may, however, be consid- 
ered as having the seduction and evil of such * * *,.” 

An appropriate question could be asked: Why does an advertiser desire to 
use the word “free” or words of similar import in the sale and distribution of 
merchandise even though immediately in conjunction therewith the advertiser 
is ready and willing to explain that to obtain the so-called free article some 
other merchandise must be purchased, some action performed, or service ren- 
dered? The obvious answer is that the advertiser desires the benefit of the 
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tremendous magnet and drawing power imported by such words. The advertiser 
knows the meaning conveyed to the prospective purchaser and knows that if 
onee the impression is made in the mind of the purchaser that such goods are 
free, repeated contradictions thereafter wil! not completely eliminate that impres 
sion. It is THe First ImpreEssIon that is of vital concern to the advertiser. The 
opportunity to sell is important. The word “free” in advertisements attracts the 
eve and the mind and causes the reader to read advertisements which otherwise 
he would not. And although the true facts are also disclosed in the advertise- 
ment, the seller has achieved the opportunity to sell by the use of a false and 
misleading representation. Such advertisements will induce the purchase of 
goods that otherwise would not be purchased. We are of the opinion that such 
false advertising is unfair to the seller’s competitors as well as to customers 
and under the statute may constitute an unfair method of competition as well 
as an unfair and deceptive act and practice in commerce. 

In the present case it is clearly established by substantial evidence that the 
use of the word “free” in respondent’s advertisements is a material representa- 
tion describing the “enrollment” book; that the representation has tremendous 
advertising value in inducing prospective purchasers to sign and send in the 
membership coupon; that the representation is false, and not only has the tend- 
ency and capacity to mislead and deceive, but actually has decieved prospective 
purchasers into the erroneous and mistaken belief that the “enrollment” book 
offered by respendent as “free” would in fact be given ‘without cost or other 
obligation. We are of the opinion that the acts and practices of the respondent 
are all to the prejudice and injury of the public, that the public is entitled 
to be protected against this species of deception, and that its interest in such 
protection is specific and substantial. 

In the matter of Joseph Rosenblum, et al., trading as Modern Manner Clothes, 
Dy. 5243, the Commission issued its order commanding respondents to cease and 
desist from 

Using the word “free,” or any other word or words of similar import or mean- 
ing, to designate, describe, or refer to Wearing apparel, or other merchandise, 
which is not in truth and in fact a gift of gratuity or is not given to the recipient 
thereof without requiring the performance of some service inuring directly 
or indirectly to the benefit of the respondents (47 FTC Decision 712, 722). 

On petition to review in the United States Court of Appeals for the Second 
Circuit, the legal validity of the foregoing order was “Affirmed on authority of 
Federal Trade Commission v. Standard Education Society, 302 U. S. 112; 
Progress Tailorina Co. v. Federal Trade Commission, 7th Cir.. 153 F. 2d 108: 
and Charles of the Ritz Dist. Corp. v. Federal Trade Commission, 2d Cir., 148 F. 
2d 675." Joseph Rosenblum et al., trading @s Modern Manner Clothes vy. 
Federal Trade Commission, 192 F. 2d 392 (C. A. 2, 1951). Subsequently, the 
Supreme Court denied a petition for writ of certiorari on March 24, 1952 

There is nothing in the order in the present case to prevent the respondent 
Book-of-the-Month Club, Ine. from distributing free books or from truthfully 
representing the facts. (See the opinion of Commissioner Ayres in the Vater 
of Unicorn Press, et al., D. 5488, 47 FTC Decisions 273.) The distribution of 
hooks which are in fact free may not be a profitable business endeavor. That 
decision, however, is for the respondent corporation. If the respondent does 
not choose to distribute free books, there are sufficient words in the English 
language availablé to respondent which will accurately, truthfully and vividly 
describe the offer of respondent to its prospective purchasers. The respondent 
corporation is offering for sale many of the great works of literature. Certainly 
the advertisements for such subject matter can have customer appeal and yet 
be accurate. 

The Commission, on January 14, 1948, issued the following administrative 
interpretation with respect to the use of the word “free” to describe merchandise: 

“The use of the word ‘free,’ or words of similar import, in advertising to 
designate or describe merchandise sold or distributed in interstate commerce, 
that is not in truth and in fact a gift or gratuity or is not given to the recipient 
thereof without requiring the purchase of other merchandise or requiring the 
performance of some service inuring directly or indirectly to the benefit of the 
advertiser, seller or distributor, is considered by the Commission to be a viola- 
tion of the Federal Trade Commission Act.” 

As special defenses to this proceeding the respondents contend that the com- 
plaint is based upon alleged violations of the aboye-quoted administrative inter- 
pretation, which they choose to call a “rule.” and that said “rule” was adopted 
and promulgated without notice to the public and without furnishing an oppor- 
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tunity to interested parties to be heard, all in violation of the Administrative 
Procedure Act; that said “rule” is further invalid in that it is sought to be 
given a retroactive instead of a prospective application; and that said “rule” 
is arbitrary, capricious, and unlawful. These special defenses are without 
merit. The complaint in this proceeding is clearly not based upon alleged vioiz 
tions of any rule, but upon alleged violations of the Federal Trade Commission 
Act. The Commission’s administrative interpretation in regard to the use of 
the word “free” to describe merchandise is not a “rule” within the meaning of 
the Administrative Procedure Act, and the Commission, in issuing its interpre 
tation, in no wise violated any provision of the Administrative Procedure Act. 
The Commission’s administrative intepretation was based upon the experience 
which the Commission has had in dealing with the problem as it affects the 
public interest. The interpretation does not have the force of law and was in 
tended only to serve as a general guide for the business community and to out 
line the circumstances under which the use of the word “free” and words of 
similar import are likely to be misleading. 

As a further special defense to this proceeding, the respondents allege that 
the Commission’s previous utterances as to the meaning of the word “free” 
and previous rulings favorable to respondents made by the Commission con 
stitute grounds for the dismissal of the complaint. 

Section 5 of the Federal Trade Commission Act provides that unfair methods 
of competition and unfair or deceptive acts or practices in commerce are unlaw 
ful. This statute is expressed in general terms. The concept and application 
of such a statute should not remain static. An agency charged with the duty 
of preventing unfair practices in commerce must be alive to the facts of trade 
It must be aware of the adverse effects on competition or on the consumer of 
unfair competitive practices. The effects of certain trade practices on com 
petition or on the consumer may change with changing conditions. The Com 
mission on a previous occasion considered the question of the adverse effects 
of the use of the word “free” to describe commodities which were not in fact 
free. The Commission at that time was of the opinion that the public interest 
could be protected by a limited form of relief or remedy. This question again 
came before the Commission in this case. The Commission in a litigated case 
must examine the factual record and, in the light of the whole record, find what 
the facts are. In the light of the facts so found the Commission must prescribe 
a remedy if it is found that there has been a violation of the law. This remedy 
must be based on and justified by the record and should be sufficient to pro- 
hibit the recurrence of the illegal act or practice found to exist. In the light 
of the facts in this record the Commission is of the opinion that the order to 
cease and desist which is being issued in this case is both appropriate and 
necessary. 

The Commission is an administrative agency charged with the protection of 
the public interest, and is certainly not precluded from taking appropriate ac 
tion to that end because of mistaken action or lack of action on its part in the 
past. Federal Communications Commission vy. Pottsville Broadcasting Co., 309 
U. S. 134 (1940) ; Houghton v. Payne, 194 U. 8S. 88 (1904). Nor ean the princi- 
ples of equitable estoppel be applied to deprive the public of the protection of 
a statute because of mistaken action or lack of action on the part of public 
officials. United States vy. San Francisco, 310 U. 8. 16 (1940) : Utah Power and 
Light Co. v. United States, 248 U. S. 389 (1917): P. Lorillard Co. v. Federal 
Trade Commission, 186 F. 2d 52, (C. A. 4, 1950). 

It is, therefore, the view of the majority of the Commission that the respond- 
ent Book-of-the-Month Club, Inc., has used the word “free” in violation of Sec- 
tion 5 of the Federal Trade Commission Act and that the order to cease and de 
sist which has been entered in this matter is appropriate and necessary in the 
circumstances. 

To the extent that the opinion of the Commission in the matter of Samuel 
Stores, Inc., Docket No. 3210, 27 FTC Dee. 882, is in conflict with the views 
expressed herein, it is hereby overruled. 

Commissioners Carson and Springarn concur in the above opinion. 
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(Federal Trade Commission Docket 5572) 
UNITED STATES CourRrT OF APPEALS 
FOR THE SECOND CIRCUIT! 
No, 139—October term, 1952 
Argued January 15, 1953 Decided February 10, 1953) 
DOCKET NO. 22429 


BooK-OF-THE-MONTH CLuB, INc., A CORPORATION, HARRY SCHERMAN and MERE- 
pDITH Woop as OFFICERS OF BOOK-OF-THE-MONTH CLUB, INC., Petitioners, V 
FEDERAL TRADE COMMISSION, Respondent 
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On May 23, 1940, the Commission by letter, bearing File No. 28—2-2309, 
advised petitioner that it had “given consideration to the facts developed in a 
preliminary investigation of an application for complaint involving alleged false 
and misleading advertising” by petitioner; that from the investigation the 
Commission had found that further proceedings by it were not warranted; and 
that the “files covering this application have, therefore, been closed without 
prejudice to the right of the Commission to reinstate the matter if conditions 
should warrant.” 

On July 8, 1947, the Commission by letter, bearing File No. 1—-20162, advised 
petitioner as follows: “The Commission has given consideration to the facts 
developed by a preliminary investigation made pursuant to an application for 
complaint alleging violation of the Federal Trade Commission Act through the 
alleged misleading and deceptive use of the terms ‘free’ and ‘without cost’ in 
the advertising and sale of books by the Book-of-the-Month Club, Ine., pro- 
posed respondent in the above numbered matter. Inasmuch as it appears from 
the facts disclosed by this preliminary investigation that the proposed respondent 
herein sets forth clearly and conspicuously the terms and conditions of the offer 
inder which the ‘free’ books may be secured; and that the offer is made under 
circumstances and conditions that do not appear in any other respect to consti- 
tute an act, practice or method of competition calling for corrective action in the 
public interest, the Commission does not contemplate at this time further pro- 
ceedings in the matter. You are advised, however, that the Commission may 
at any time take such further action as the public interest may require.” 

On January 14, 1948, the Commission adopted and published in the Federal 
Register what it there called “administrative interpretations with reference 
to the use of the word ‘free’ and the words of similar import under certain 
conditions to describe merchandise.” These “interpretations” read as follows: 

“The use of the word ‘free’ or words of similar import, in advertising to desig- 
nate or describe merchandise sold or distributed in interstate commerce, that 
is not in truth and in fact a gift or gratuity or is not given to the recepient 
thereof without requiring the purchase of other merchandise or requiring the 
performance of some service inuring directly or indirectly to the benefit of the 
advertiser, seller or distributor, is considered by the Commission to be a viola- 
tion of the Federal Trade Commission Act.” 

On January 30, 1948, the Commission in a letter to petitioner, bearing File 
No, 1-20162, after referring to those “interpretations” as a “statement of policy” 
and quoting those “interpretations,” went on to say: “Because of the use in 
advertising of such words and phrases as ‘free,’ and ‘book-dividend’ under cir- 
cumstances requiring the prior purchase of certain books in order to receive 
the merchandise referred to as ‘free, etc., the Commission econsidered and 
rescinded its action of June 6, 1947, closing this matter, reopened the case, and 
directed that an opportunity be extended to execute a stipulation to cease .and 
desist; with the further direction that if a satisfactory stipulation not be ten- 
dered, formal complaint issue, in conformity with the statement of policy as 
above set out.” 
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A proceeding subsequently began which, after a hearing, ended in findings and 
an order of the Commission directing petitions to cease and desist from “Using 
the word ‘free,’ or any other word or words of similar import or meaning, in 
advertising to designate or describe any book, or any other merchandise, which 
is not in truth and in fact a gift or gratuity or is not given to the recipient 
thereof without requiring the purchase of other merchandise or requiring the 
performance of some service inuring directly or indirectly, to the benefit of the 
[| Club].” 

The advertising matter which was before the Commission at the hearing was 
the same in substance as that which was the subject of the letters of May 23, 
1940, and July 8, 1947. 

FRANK, Circuit Judge: 

We feel obliged by Federal Trade Commission v. Standard Education Society, 
“2 U.S. 112, to deny the relief sought by petitioners and to hold that the Com- 
mission’s order must stand. In that case, this court was reversed. We had said 
that, to the discharge of its duty, the Commission should not “bring a pedantic 
scrupulosity ; too solicitous a censorship is worse than any evils it may correct, 
and a community which sells for profit must not be ridden on so short a rein 
that it can only move at a walk. We cannot take seriously the suggestion that 
a man who is buying a set of books and a ten years’ ‘extension service,’ will be 
fatuous enough to be misled by the mere statement that the first are given away, 
and that he is paying only for the second. Nor can we conceive how he could 
be damaged were he to suppose that that was true. Such trivial niceties are 
too impalpable for practical affairs, they are will-o’-the-wisps, which divert at- 
tention from substantial evils.”* But the Supreme Court held we were mis- 
taken, saying (302 U. S. at 116-117): “The fact that a false statement may be 
obviously false to those who are trained and experienced does not change its 
character, nor take away its power to deceive others less experienced. * * * 
It was clearly the practice of respondents through their agents * * * to mis- 
lead customers into the belief that they were given an encyclopedia, and that 
they paid only for the loose-leaf supplement.”’ 

1. We regret that we perceive no legally significant difference between the 
pivotal facts of that case and those of the instant case. The crucial factor here 
is that the Book-of-the-Month Club typically publishes an advertisement which 
states in large print at the top, “Free * * * to new members of the Book-of-the- 
Month Club’ a copy of some designated book. This advertisement contains, 
at the bottom and in much smaller print, a coupon which, when signed and sent 
to the Club, constitutes a contract between it and its new “member”; this coupon 
states that he is to “receive free” the designated book, and that he agrees “to 
purchase at least four books-of-the-month a year from the Club.” The evidence 
shows that the so-called “free book” is not, in fact, a gift: If the member fails 
to buy four books-of-the-month within a year after joining the Club, the Club 
demands and expects to collect from him the retail price of the “free” book, 
although sometimes the Club will relinquish this demand provided the “free” 
book is returned to it. Although there was some evidence in addition to the fore- 
going which may have further supported the Commission’s findings, we think 
it was not necessary in the light of the cited Supreme Court decision. 

2. Petitioners contend that the “administrative interpretations” issued by 
the Commission on January 30, 1948, constituted a “rule” which the Commission 
invalidly adopted: that the Commission relied on that “rule” in deciding against 
petitioners ; and that, at any rate, by uttering that “rule,” it unfairly and unlaw- 
fully prejudged the case against petitioners. But the so-called rule—in effect 
a rough restatement of the Supreme Court’s decision in the Standard Education 
ease—was not at all essential to the Commission’s order: for, once the Commis- 
sion began the proceeding, it could not help deciding as it did, thanks to that 
Supreme Court decision. 

8. The letters of May 23, 1940, and July 8, 1947, could not estop the Com- 
mission. But we think it proper to note that, in the circumstances, petitioners’ 
practices, although they have been validly prohibited for the future, involved 
no moral impropriety. 

Petition to set aside the order of the Commission is denied, and pursuant to 
15 U0. 8S. C. A. section 45 (e) it is ordered that petitioner comply with the order 
of the Federal Trade Commission. 





1 Federal Trade Commission v. Standard Education Society, 86 F. (2d) 692, 695-696 
. a: a 
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UNITED STATES OF AMERICA BEFORE FEDERAL TRADE COMMISSION 


Commissioners: Edward F. Howrey, Chairman, Lowell B. Mason, James M. 
Mead, Albert A. Carretta, John W. Gwynne. 


DOCKET NO. 5449 


In the Matter of Metal Lath Manufacturers Association, et al. 


DISSENTING OPINION OF COMMISSIONER MEAD 


Metal lath is an important product in the building industry. The Commission 
issued a complaint charging in effect that the principal producers of metal lath 
were conspiring to fix prices in violation of Section 5 of the Federal Trade Com- 
mission Act. It is elementary that a price fixed by conspiracy is not a competitive 
price. A “rigged” price is generally higher than a competitive price. The basic 
purpose of a price conspiracy is generally to achieve a higher stabilized price for 
the product. 

The public policy of the United States is that the public is entitled by law to 
purchase articles offered for sale in interstate commerce at a price determined 
by the free play of competitive forces. In fact, the Sherman Act provides that 
conspiracies in restraint of trade are a criminal offense against the United States. 
Our economic strength is due in large measure to that public policy. To the extent 
that we protect it, we will remain strong and free. 

Competition, like truth, is a hard taskmaster. The easy way is to follow the 
pattern of least resistance. The easy way is the conspiracy way. The conspirator 
favors the shortsighted temporary price advantages which may be achieved by 
a conspiracy rather than the long view of a strong enduring competitive industry. 

The allegations in the complaint in this case are detailed in the Majority Opin- 
ion of the Commission. The respondent, U. 8S. Gypsum Company, owned a patent 
on a type of metal lath and licensed other respondent manufacturers to produce 
this patented lath. The license agreements provided that Gypsum could fix the 
minimum price at which the patented lath was sold by the licensees. Gypsum 
agreed not to give any licensee a better deal than Gypsum gave any other licensee 
This was the “Favored Nation” clause. 

The obvious result of this pricing pattern was that all producers sold patented 
metal iath at the same price. The price on the nonpatented lath which was sold 
also by the producers and which was not specifically covered in the license agree- 
ments naturally followed the price of the patented lath. 

Obviously, prices within the industry were not competitive. The complaint 
recognizing the obvious lack of competition charged that respondents were en- 
gaged in unfair methods of competition in violation of Section 5 of the Federal! 
Trade Commission Act. 

Respondents deny that they were engaged in an illegal conspiracy. Respond- 
ent Gypsum alleges that the licensing agreements were legal under the principle 
decided by the Supreme Court in U. S. vs. General Electric (272 U. 8. 476). 

The Supreme Court has not directly overruled the General Electric case. The 
Court, however, in subsequent opinions has limited and qualified the application 
of the General Electric case. Patent law was designed to encourage invention 
by protecting the inventor and his licensees from piracy and to enable the in- 
ventor for a reasonable time to enjoy the fruits of his originality. Patent law 
was not designed to afford a legal cloak of protection to an industrywide price- 
stabilization agreement. Under the Patent law, for the duration of the patent the 
price arrangement between the holder of the patent and his licensee acting on a 
bilateral basis in the protection of the patent monopoly is exempt generally from 
the application of the antitrust laws. This exemption, however, does not apply 
to an industrywide horizontal, multilateral agreement between and among the 
licensor and the other licensee producers. That, basically. is a concert of action 
among all of the producers to fix the price of the product involved. If the Courts 
had not so interpreted the patent and antitrust laws, the Congress would have 
amended these laws so as to protect the public against the abuse of an otherwise 
useful and needed principle of law. 

Extensive testimony was taken in this case before the Hearing Examiner. The 
Examiner in this case is the Chief Hearing Examiner of this Commission. He has 
had many years of experience in the antitrust laws. The Chief Hearing Exami- 
ner heard all the testimony and saw the demeanor of the witnesses on the stand. 
He lived with this case for a substantial period of time during the course of the 
hearings. At the conclusion of the hearings, the Examiner filed his very caré 
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fully prepared and ably written Initial Decision. The Examiner found the facts 
which had been proven in the record and based thereon, he concluded as follows: 

“It is further concluded that the said acts, practices, methods, policies and 
courses of action, as hereinbefore found, are all unfair, oppressive and to the 
prejudice of the public; have a dangerous tendency to, and have actually hin- 
dered, restrained, suppressed, frustrated, eliminated, and prevented competition 
in the sale of metal lath in commerce within the intent and meaning of the 
Federal Trade Commission Act, and have the tendency and capacity to restrain 
unreasonably and have unreasonably restrained such commerce in said product 
and therefore, in the light of the decisions of the United States Federal Courts 
in the U. S. Gypsum case, supra, and the case of Fort Howard Paper Company v. 
Federal Trade Commission (156 Fed. 2nd 899), and Allied Paper Mills, Inc. v. 
Federal Trade Commission (168 Fed. 2nd 600), constitute unfair methods of com- 
petition in commerce within the intent and meaning of the Federal Trade Com- 
mission Act.” 

The Administrative Procedure Act was a sort of Magna Charta for Hearing 
Examiners in the administrative agencies of the Federal Government. The Act 
gave the Examiners the status of administrative judges. Much has been spoken 
and written both in and out of Court rooms relative to this new and more in- 
dependent and dignified status of Examiners. The dismissal of agency com- 
plaints by Examiners has been cited as an indication that Examiners are in- 
dependent of the agencies. Court opinions have given substantial weight to 
the decisions of Examiners when the Examiners dismissed allegations of com- 
plaints. The obvious reason for giving substantial weight to a finding of an 
Examiner is that he is the trier of the facts and is in the best position to evaluate 
conflicting testimony If these arguments are valid in cases in which an Exam- 
iner dismisses a complaint, the arguments should be equally valid in cases in 
which an Examiner finds for the complaint. 

It is not often in an antitrust conspiracy case that the various elements of 
the case are substantially similar to another conspiracy case which has been 
decided by the Supreme Court of the United States. I refer to the case of United 
States v. U. S. Gypsum Co., et al (333 U.S. 364). In that case the Supreme Court 
held that an independent patent licensing agreement containing minimum price 
provisions resulting in identical prices and the absence of price competition 
was in violation of the Sherman Act. The respondents in this case attempted 
to differentiate the facts in this case from the facts in the Gypsum case, supra. 
As stated by the Hearing Examiner: 

“It is contended by respondents that the licensees of respondent U. S. G. in 
the present case were not aware that similar licenses were being granted by 
respondent U. 8. G. to other members of the industry and for that reason this 
case can be distinguished from the Gypsum case. This contention is not supported 
by the record in the first place, the license agreement itself, in language almost 
identical with that used in the United States Gypsum case, contains the so-called 
Favored Nation clause which gives each licensee the right to insist upon as 
favorable consideration as any other licensee. This clause clearly indicates that 
the consummation of similar license agreements with their competitors must 
have been contemplated by the various licensee respondents. The Court in the 
Gypsum case held ‘the concert of action being established by the favored licensee 
clause of the standard license agreement.’ 

“Secondly, the record shows that from time to time these licensees were called 
together in meetings by the respondent U. 8. G. and questioned with respect to 
alleged violations of the license agreements by selling patented metal lath at 
prices below the minimum prices fixed by respondent U. S. G. in the license bulle- 
tins which were sent out by U. 8S. G. and received by the respective licensees, 
so that they then became aware of who the other licensees were, if they had 
not known before.” , 

The Majority Opinion of the Commission points out that the minimum price 
provisions of the licensing agreement were not continued after 1941. That may 
be true insofar as the written agreements are concerned. However, by the use 
of the minimum price provisions in the license agreements and the Favored 
Nation clause, the foundation and structure of the pricing pattern had been 
constructed. The zone pricing system had been created in the industry. Under 
this system the entire United States had been divided into a few pricing zones 
and all purchasers buying the patented metal lath within any particular zone 
were quoted the same price by the various respondent licensees. The price of 
unpatented lath followed the price of the patented lath. 
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After the discontinuance by U. S. Gypsum, the licensor, of the license 
tins advising licensees of the minimum prices of patented lath, there were 
price changes in the industry, all of which were price increases. The Examiner 
comments on these identical price advances as follows: 

“Tt is believed from the whole record that the coincidence of these significant 
changes were not due to mere happenstance but were the result of the con- 
scious cooperative action of the various respondents.” 

Sellers of commodities frequently claim that they sell at prices identical to 
their competitors in order to meet competition in good faith. The Examiner 
asked the question whether or not if a seller’s competitor increases his price, 
must the seller also increase his price to the same amount in order to meet com- 
petition. Call that what you will, it is not the vigorous competition contem 
plated by the antitrust laws. 

As I stated in the Majority Opinion of the Commission in the National Lead, 
et al. case, Docket 5253, a zone-pricing system established by conspiracy operates 
almost automatically. The freight rate books and the other conspiratorial 
paraphernalia common to the basing point systems of pricing are not needed 
when a zone system of pricing is used. Detection of a conspiratorial zone pricing 
system is difficult because so few overt conspiratorial acts are necessary to main- 
tain the pricing patterns. 

The ability of the regulatory agency to perceive a conspiracy should keep pace 
with the skill of the conspirator in concealing the conspiracy. Otherwise, the 
finder of facts would be in the difficult position of an old-style Indian trying 
to track his man by looking for footprints and broken twigs on a city sidewalk. 
Thankfully, we do have modern Indians. The Courts have recognized thit the 
law of conspiracy should be and is dynamic. Discerning Judges of our time 
have understood the realities of the modern type of planned common course 
of action by sellers intent on “stabilizing upward” prices. These judges have 
interpreted the law as it was intended by the Congress. 

In an antitrust conspiracy case a few simple questions should be asked and 
answered. Are the prices in the industry competitive? Do purchasers have price 
alternatives? From all the facts, would a reasonable man conclude that the 
identical prices in the industry are due to a planned common course of action 
by the sellers? 

The majority of the Commission does not find that an illegal conspiracy did 
not exist. The majority indicates that the record does not affirmatively show 
that the alleged conspiracy existed subsequent to 1941 and that on the basis of 
Oregon-Washington Plywood Co. v. Federal Trade Commission, 194 F. 2nd 48 
(1952) (Plywood cases) and the New Standard Publishing Company v. Federal 
Trade Commission, 194, Fed. 2nd 181 (1952), the complaint should be dismissed. 

I strongly dissent from the indication in the Majority Opinion that the 
Plywood cases and the New Standard case, supra, are authority for dismissing 
this complaint. Is the majority holding-that the burden is on the Government 
to prove that the conspiracy continued up to a period shortly before the com 
plaint issued? Must the Government prove overt conspiratorial acts committed 
immediately prior to the issuance of the complaint, or even subsequent thereto? 
If that is the position of the majority, I emphatically disagree with that position. 

The record in this case shows that the pricing patterns which had been con 
tinued and perfected by a concert of action, closely identical to that condemned 
by the Supreme Court in the Gypsum case, continued until substantially the 
establishment of the Office of Price Administration. If the pricing pattern is 
perfected by conspiracy, and the pattern is continued by the conspirators, then 
the conspirators will continue to enjoy the fruits of their illegal practice. It is 
reasonable to assume that the O. P. A. froze for the duration of its existence this 
pricing pattern used by respondents. The complaint was issued in 1946. Evi- 
dence of activities by respondents subsequent to 1946 would not be admissible to 
prove an allegation in the complaint that respondents had violated the law prior 
to the issuance of the complaint. 

Modern price conspiracies usually may only be proven by showing the activities 
of sellers over a substantial period of years. It is unrealistic to assume that a 
pricing conspiracy can be proved by proving only acts of the alleged conspirators 
for a period of a month or a year or even two years prior to the complaint. In 
order to prove such conspiracies, it may be necessary to begin the proof with 
evidence as to events taking place several years prior to the complaint when the 
foundation of the conspiracy was laid and the procedures and techniques of 
pricing were established. The conspiratorial tree having been planted and duly 
nourished in its formative period, the conspirators may continue for several years 
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to enjoy the ill-gotten fruits from this tree with a minimum of overt observable 
gardening on their part. 

In the Plywood cases, the Government stipulated itself out of Court. The 
Court ruled that by the stipulated facts the Government admitted that the price 
conspiracy had been discontinued for several years prior to the issuance of the 
complaint. The Court obviously meant that the Government also admitted that 
not only the conspiracy, but the advantages flowing from the conspiracy had been 
long since terminated. This admission by the Government would indicate that 
the Plywood Industry was then and had been competitive for several years. 

The facts are entirely different in this case. There is no admission by Govern- 
ment Counsel that the conspiracy has terminated. There was no showing by 
respondents that they had purged themselves of the pricing patterns which they 
had used by unlawful agreement. In fact, respondents contend that they never 
acted unlawfully. If this complaint is dismissed, respondents will probably 
consider themselves free to continue the pricing patterns which were, in my 
opinion, established by unlawful agreement. It is reasonable to assume from 
the record that these pricing patterns have been continued by respondents. 

As stated above, respondents point out that the minimum price provisions in 
the licensing agreements have long since been discontinued. In this connection, 
the decision of the Court in C-O Two Fire Equipment Co. v. U. 8S. (197 Fed. 2d 
489) is interesting. In that Sherman Act case the defendants contended that a 
provision regarding minimum prices in a license agreement was abrogated by 
mutual consent in August of 1942. The Court of Appeals said in its decision 
on May 29, 1952: 

“The record, however, does not reveal any price competition as might be 
expected in the industry after the alleged abrogation of the price maintenance 
provision. From such circumstances, the trier of the facts might properly have 
inferred either that no such abrogation did, in fact, take place, or that it was 
done for appearance’s sake only and was not a thing of substance.” 

In this case, as described above, the record shows that there were three price 
changes after the minimum price bulletins by the licensor were discontinued. 
The record further shows, and it was so found by the Examiner, that in all three 
of these instances the price increases by the respondents were in similar amounts 
and at substantially the same times. The Court in the C-O-Tivo case, supra, 
stated : 

“In the instant situation, appellants have not come forward with any satis- 
factory explanation for the admitted price uniformity nor was any evidence 
introduced to dissipate the inference of conspiracy arising from the history 
of licensing agreements with minimum price maintenance provisions save for the 
bare statements that such provisions were abrogated.” 

The New Standard Publishing Company case, supra, was a false advertising 
case. That type of case is dissimilar to a conspiracy case. The question of 
whether or not a representation has been discontinued is readily susceptible of 
proof. Representations are published for the world to see and are not hidden 
and concealed as are conspiratorial acts. Once the representation has been 
discontinued its value quickly and substantially decreases until it is nil. Mem- 
bers of a conspiracy may continue to enjoy the fruits of a pricing pattern 
established by conspiracy although they have discontinued provable conspira- 
torial acts. 

The New Standard case, supra, is not authority for dismissing this complaint 
for an additional compelling reason. The order to cease and desist in that case 
was entered by the Commission nine years after the respondent ceased handling 
the Doubleday products which were the subject matter of the alleged misrepre- 
sentations. The order of the Commission was vacated by the Court because of 
the protracted delays in the trial of the case. The Court did not hold that 
the case was moot. The Court stated: 

“We agree with the Commission that there has been no such showing that the 
case is moot as would warrant us in so declaring and directing the dismissal 
of the proceedings.” stile 

The Court in vacating the order of the Commission indicated that it was 
acting at the suggestion of the Commission. The Court stated: 

“We think, however, as suggested by the Commission, that the delay which 
has occurred in the case requires notice and that the order of the Commission 
should not be enforced without the taking of additional evidence showing that 
its entry is appropriate under present circumstances.” a 

The detecting and proving of the modern streamlined matured pricing con- 
spiracy admittedly is difficult. Identity of prices for short periods of time on 
homogeneous products such as cement, sand, etc., may be the result of competi- 
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tion. The problem is to determine whether or not the identical prices are the 
result of competition or conspiracy. For this task one must be aware of the 
dynamic concept of the law of conspiracy. 

This Commission attempted in Count IT of the Rigid Conduit case, Docket 4452, 
to attack a system of identical prices which injured competition without the 
necessity of proving a conspiracy. This action engendered sharp criticism of the 
Commission from certain sources. The Commission recoiled from this criticism. 
Subsequently, it has been the policy of the Commission to proceed in such mat- 
ters only by the conspiracy route. This should not deter the Commission from 
giving to the law of conspiracy its full purposeful meaning in order to protect 
the public interest. The Courts in certain great opinions by distinguished and 
able members of the judiciary have shown the way. The Supreme Court stated 
in U.S. v. Masonite Corporation, 316 U.S. 265: 

“Tt is not clear at what precise point each appellee became aware of the fact 
that its contract was not an isolated transaction but part of a larger arrange- 
ment, but it is clear that as it continued, each became familiar with its purpose 
and scope * * *,”’ 

The Supreme Court stated in Interstate Circuit v. U. S., 306 U.S. 208: 

“* * * acceptance by competitors, without previous agreement of an invita- 
tion to participate in a plan, the necessary consequence of which, if carried out, 
is restraint of interstate commerce, is sufficient to establish an unlawful con- 
spiracy under the Sherman Act.” 

In the C—O-T wo case, supra, the Court stated : 

“But the trial court sitting as the trier of the facts regarded this evidence as 
being another one in a series of ‘plus factors’ which, when standing alone and 
examined separately, could not be said to point directly to the conclusion that 
the charges in the indictment were true beyond a reasonable doubt, but which 
when viewed as a whole in their proper setting spelled out that irresistible 
conclusion.” 

In U.S. v. Patten, 226 U. 8.525, the Court stated : 

“the character and effect of a conspiracy are not to be judged by dismembering 
it and viewing its separate parts, but only by looking at it as a whole.” 

It is frequently noted that Federal Trade Commissioners are, or should be, 
experts in the field of unfair methods of competition. I fully agree. It is in 
conspiracy law that this expertness should be most valuable in the public inter- 
est. This Commission should be capable because of its expertness to pierce the 
outer deceptive facades of make-believe competitive conduct and detect the 
collective concert of action by conspirators underneath. The Commissioners 
should understand and recognize normal competitive behavior as distinguished 
from conspiratorial behavior. In conspiracy law the Courts have shown the 
way as indicated by the opinions quoted above. This Commission with its 
expertness should blaze the paths and thereby assure the consuming public that 
the prices of widely used commodities will be determined not by the few but 
by the impartial law of supply and demand. 

If this Commission wrongs a corporation, the corporation can appeal to the 
Courts for relief. If this Commission wrongs the public in deciding a case, 
there is no appeal by the public to the Courts. We have, therefore, a great 
responsibility because, for the public, we are the Court of last resort. 

Corporations represent wealth owned by individuals. Corporations are, there- 
fore, entitled to due process and to the impartial administration of justice. The 
Federal Trade Commission, when it issues a complaint, acts for the people of 
the United States. The people, in actions before this Commission, are also 
entitled to due process and to impartial justice. I am confident that all my col- 
leagues on the Commission agree on this basic principle. In the application, 
thereisthe rub. Honest and sincere men will, and do, differ. 

In conclusion, and to sum up, the prices in this industry were obviously not 
determined by the free play of competitive forces. Respondents claim that their 
practices were protected by the patent monopoly and the General Electric case, 
supra. The majority of the Commission states that whether or not respond- 
ents did conspire illegally, the record does not show that respondents have 
conspired lately. 

In my opinion, this industrywide “rigged” noncompetitive pricing pattern is not 
protected by the General Electric case, supra. In addition, the most recent evi- 
dence in the record was to the effect that the pricing pattern was still being 
used, There is no affirmative evidence in the record that respondents have 
been competitive—lately. 
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I agree with the Chief Hearing Examiner that the record shows that re- 
spondents have conspired to fix prices and have restrained competition. An 
appropriate order to cease and desist should issue restraining respondents from 
continuing this conspiracy. The majority of the Commission has not directed 
that such order issue but has dismissed the complaint. From that action of 
the majority, I dissent. 

The Cuamrman. We are glad to have you, Senator Lehman, we ap- 
preciated your testimony. Do any members of the committee have 
any questions to ask the Senator from New York? 

Senator Scnorrren. Mr. Chairman, I do not have any questions to 
ask of the distinguished Senator from New York, but I do not want 
to sit here “ a member of this committee and let go unchallenged some- 
thing that I do not think the facts will warrant, and I have no hesi- 
tancy in saying to the Pere d Senator that he is entitled to his 
personal opinion but on page 4, when he makes the statement that the 
“general tendency to subvert the intentions of the law—the plain pur- 
poses of legislation enacted in past years—by appointing to positions 
of authority in the discharge of regul: atory functions men who are out 
of sympathy with these functions, or at most, 1 ‘eady to pay only lip- 
service to them,” I think he does go too far. 

I know the Senator has a right to his own judgment and his own 
decisions, but I do not think that the records of those men who were 
sent up here and confirmed by the Senate in confirmable positions, 
justifies the statement that the ‘vy are subverting the law or that they 
are completely out of step with the intent of it. 

Senator Lenman. As I have said, it is only my personal opinion but 
certainly in my experience when men are appointed to a board or com- 
mission such as the National Labor Relations Board on which vir- 
tually every member comes from industry or the group sought to be 
re eau ated, and with nobody wholeheartedly representing the public, 

r labor, then I consider that is a subversion of the intent of our laws. 

a see men appointed to the Federal Communications Commission 
and I do not know anything at all about the man you had before you, 
Mr. Mack, but I do know that all the present members of the FCC 
with the exception of one member who is now being displaced, are 
very closely alined in thought with the controlling factors in the com- 
munications industry. On the Securities and Exchange Commission, 
every man now on the Commission comes from either a law firm which 
has represented investment houses, or stock exchange houses. or was 
personally connected with such organizations. I cannot help but feel 
that the SEC is a loaded Commission, a Commission that is being 
marined with the idea of negating the principles on which the Com- 
mission was originally based, contrary to the spirit of the SEC Act. 
When I see a nominee for the SEC come before me—and I am 
chairman of the subcommittee, the Securities Subcommittee, of the 
Banking and Currency Committee—who states that he represents or 
is supposed to represent the minority party on this Commission—and 
the law requires that it be a bipartisan Commission—and he testified— 
and I would be very glad indeed to have you read the testimony if you 
wish—that he, be fore his name was sent to the Senate by the Presi- 
dent, had to get the approval, the O. K. of the Republican Na- 

tional Committee—I do not think there can be any question about 
the fact that that certainly does not indicate that he is a representative 
of the minority party. 
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Senator Monroney. Could that be general practice in this ad 
ministration, Senator Lehman, or just used on certain positions and on 
certain men ¢ 

Senator Lenman. I think it has been the general practice, Senator 


Senator Pastore. May I ask the Senator a question ? 

Senator LenMan. Please do. 

Senator Pasrorr. Has anything come to the attention of the dis 
tinguished Senator from New York in any way that would indicate 
n any fashion whatsoever that Jim Mead has not done his job in th 
public interest and served well ? 

~ Senator Leuman. He has served superlatively well in my opinion. 

Senator Pasrore. And the fact that he is a minority member o1 
that Commission, comes from the Democratic Party, the fact that he 
has served the people well and has done his job with distinction, would 
that not be sufficient consideration for reappointment, inasmuch as 
there is going to be a minor ity member anyway / 

Senator Leuman. There is no doubt about that. It came as a tre 
mendous surprise and shock to me. 

Senator Pastore. Is it not a fact that many of us joined in writing 
letters to the White House urging the appointment of Jim Mead ? 

The Cuarrman,. That is right, I do not think mine was even acknow] 
edged and the Senator has served as an appointing authority in his 
own State, he has served with distinction as the Governor of the State 
of New York, he has had to do those things and is it not the proce 
dure usually to go to the other side and say, “Whom do you like?” 

Senator LenmMan. Without any question and without exceptior 

Senator Pastore. And this idea that you can only be reappointed 
asa De MmMocre itic ap pointee for any Se xisting com ission it you c aime out 
for Eisenhower before the election, stinks to the high heavens. 

Senator Lenman. I may say this, Senator, that during the vears 
I was governor, I doubt whether IT eversfailed to reappoint a Repub 
lican member of a commission or a board who had served for a con 
siderable period of time and served well. I would have considered 
it below the dignity of the State and against the principle of good 
government. 

Senator Pasrorr. Well. this is a self-serving statement, that i 
exactly what I did when I was governor of my State; if there was 
a Republican member who served on any commission I always made it 
a policy to reappoint him if he did his job well in the public interest. 

Senator Leuman. Sure you did. 

The Cuatrman. We have three more governors to hear from. 

Senator Purre... I cannot testify on that. 

The CHatrmMan. We have the ex-Governors of Kansas, Ohio, and 
North Carolina—and the ex-Governor of Maine—four, excuse me. 

Senator Purretit. Mr. Chairman, I would like, however, the record 
to show that I do not believe we have reached a point yet where it is 
a crime to be a businessman. I do not think it is prima facie evidence 
of an intent to subvert the intentions of the law because a man is a 
businessman; under our system of competitive capitalism it is neces 
sary that we have businessmen and business leaders and I want the 
record to be clear on it. 
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Certainly the Senator from New York has a right to his opinion, but 
I want it understood that in my interpretation of our system of com- 
petitive capitalism, which certainly we must understand better 
and use more intelligently, I yet fail to find where it is a crime to be 
a businessman or a business leader. 

Senator Leuman. May I say to the distinguished Senator from 
Connecticut- 

The Cuarrman. I think the witness has been a business leader in 
his own right. 

Senator Purrety.. He has been, yes. 

Senator Pasrore. I do not think the Senator took that position at 
all; the position he takes is this: If Jim Mead is a minority member 
and he has done his job well and no reason has been given why he 
should not be reappointed, why should you get someone to replace him ? 
I think it breaks down the whole spirit of protecting the-— 

Senator Payne. Wasn't that always the policy in the previous 20 
years ¢ 

Senator Pasrore. I do not know, but if that were the policy, I say 
again that smells to the high heavens. 

Senator Payne. Were minority members under the previous years 
always taken up with the Republican committees to determine whether 
or not they were to have representation or was the clearance given 
through the other party ¢ 

Senator Pasrore. That is not the point I make. I say on a new 
appointment it is advisable to ask the minority party to make the 
recommendation, but on a reappointment and that is what we are con- 
cerned with here, here is a distinguished man who has served on that 
Commission as a minority member. 

Now the question I ask myself is, Why was he not reappointed ? 
Why some other Democrat and I have nothing against Mr. Kern, and 
I am going to vote for his confirmation, but the question I ask myself 
is, What is the payoff for doing a good job? To be kicked out? 

Senator Scnorrrent. Mr. Chairman, what I meant, was that the 
pe sition of the Senator of Kansas, as reflected in this record, does not 
mean by any stretch of anybody’s imagination that I hold anything 
against former Senator Jim Mead. TI understand he is a very capable 
man, had an excellent record in the Senate of the United States and 
has discharged himself very creditably in the wisdom and the judg- 
ment of those who suggested a different appointment. I have nothing 
to say about that. I know nothing about it, but I did feel that the 
statement that went into this record unchallenged, at least the way I 
view it, implying that the men who were appointed to some of these 
other official positions of responsibility, that were confirmed by this 
Senate, were out of step with the spirit of the law, I thought went too 
far and I could not in good conscience subscribe to it. That is the 
question I wanted to raise definitely and as far as I am concerned for 
all time. 

The Cuatrman. Well, the chairman just merely wants to state that 
he is sure the record will show that the vast majority of Democrats 
in the House and the Senate either called the White House or sent 
letters, or both, asking, urging, the reappointment of Jim Mead as a 
Democratic member of the Federal Trade Commission. 

Senator Pasrorr. And that is the worst thing we did for poor Jim 
Mead. 
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The CHarmman. Apparently it was. 

Senator Monroney. He has an outstanding record of efficiency and 
effectiveness in carrying out the law. 

The Cuarrman. I do not know how many, but I would think that 
s0 percent of the Democratic Members of the Senate, at least, and a 
sreat, vast number of the House and the House leadership also. In 
this particular case I do not know why he was not appointed. Maybe 
the Senator from Rhode Island has the answer—that is probably the 
worst thing we should have done. We should have kept quiet. 

Senator Purrett. Mr. Chairman, is not the matter before the House 
to question whether or not we approve of the confirmation or will ap- 
prove and suggest the confirmation of a Mr. Kern? We are not, at 
this particular time, trying to pass on the qualifications of the gentle- 
man, Mr. Mead, who will be succeeded. I hold Mr. Mead in ve ry high 
regard, I understand he is an excellent gentleman and who has done a 
ine job, but I did not think that was the business before the committee 
this morning. 

The CuarrmMan. Well, the Senator from Connecticut is correct, but 
cur distinguished colleague wanted to testify on this matter and I 
think he should be accorded that privilege : and we do have some ques- 

‘ons of policy involved because Congress has created these agencies 
as an arm of Congress and in the law suggested that there should be 
literally, majorities and minorities of both political parties; and I do 
know in many cases—I think it has happened under Democratic ad- 
ministrations and Republican administrations—where that has been 

-ubverted by the appointment of somebody else who does not literally 
represent, say, the two opposing parties. I think the practice is bad, 
whatever President indulges it. 

Senator LenmMan. May I say one thing to my colleague, the Senator 
from Connecticut. He said what is wrong with a businessman 

Senator Purretu. I said what is wrong with being a businessman ? 

Senator Lenman. In the affairs of Government, of course, there is 
nothing wrong with that, but what I am objecting to is that in every 

ne of these bipartisan boards, they are quasi-judicial, quasi-legisla- 
ive boards-——— 

The Cuamman. They are arms of Congress. 

Senator Leaman. Which are arms of the Congress 

The Cuarrman. I keep repeating this. I will say to the Senator 
from New York, and I know the committee members feel the same 
way, these were created as arms of Congress, they do not report to the 

resident, they report to Congress. They do a job that Congress itself 
n detail could not do and I think we have slipped away from the fun- 
lamental idea in the basic creation of the ICC, the FCC, the Federal 
Trade Commission and other Commissions that they are arms of Con- 
vress. It is true we said to the Executive, “you appoint these members 
subject to our confirmation.” But they are not executive departments 

t all, and I think there is a growing tendency, and I make this state- 
ment without being personal about it, to create memberships on these 
Commissions on the basis that they are part of the executive branch 
of the Government and, therefore, they are to carry out Executive 
policies rather than the laws passed by Congress for the will of 
Congress. 

Senator Lenman. And may I add, too, if I may, that there has been 
a complete disregard of the sound principle of appointing men or 
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women to these boards and Commissions who represent the public 
interest. 

On the SEC every member has had exclusive experience either in 
connection with stock and securit v matters or in connection with legal 
questions that pertain to stock and secur ity transactions. All of them 
represent the industry, none represent the public. 

There is no public representation whatsoever on the Securities and 
Exchange Commission—the same thing holds true on the National 
Labor Relations Board. The same thing will hold true on the Federal 
Communications Commission Board after Miss Hennock leaves, and 
the same thing may occur on the Federal Trade Commission if Mr. 
Kern is confirmed by the Senate. 

There is no public representation, adequate public representation 
on any of these boards and commissions and that is the quarrel that 
I have and why I have opposed some men even though I thought they 
were men of the highest character. 

The Cuarrman. Any other questions or any member of the com- 
mittee wish to make a statement ? 

(There was no response. ) 

The Cuatrman. Thank you, Senator Lehman. 

Senator Lenwan. May I thank you again. 

The Cuatrman. There are three other witnesses who want to appear 
on this nomination and I want to suggest to Mr. Kern that there was 
no disrespect of the nominee in hearing Senator Lehman first, because 
we have a good tradition in the Senate, we hear each other if someone 
wants to testify because we have so many other duties. 

Mr. Kern. I think we would be elad to hear from you now. 

Mr. Kern. Mr. Chairman—— 

The Cuatrman. I am sure you understand why we did not call you 
first. 

Mr. Kern. Yes indeed, sit 

The Cuatrrman. And you have submitted to the Committee a bio- 
graphical sketch which we will put in the record in full. 

(The above-mentioned document follows. ) 


WILLIAM C. KERN 


Nominated for Federal Trade Commission. 

Born August 9, 1908, Indianapolis, Ind., the son of the late Senator John W. 
Kern, who was candidate for Vice President on the National Democratic Ticket 
for 1908 and who served in the United States Senate from 1911 to 1917 during 
a portion of which period he was majority leader of the Senate. 

Educated in the public schools of Indianapolis and was graduated from Prince- 
ton University in 1923 and the Harvard Law School in 1927; he also holds a 
master’s degree from Columbia University. 

Engaged in the general civil practice of law in Indianapolis 1927-40 (asso- 
ciated with the law firm of Jones Hammond and Buschman 1927-29; associated 
with his brother Judge John W. Kern, now on United States Tax Court, 1929-31 : 
associated with the firm of Cox & Adams 1931-35; and maintained his own inde- 
penden law offices 1935-40). Specialized in corporate, insurance, real estate, 
and probate practice, appearing before State and Federal courts. Served as 
assistant prosecuting attorney of Marion County, Ind., during a portion of such 


period and likewise served as a municipal attorney advising the board of 


zoning appeals of Indianapolis. While engaged in practice of law in Indian- 
apolis was a member of the Indianapolis Bar Association, Indiana State Bar 
Association, and American Bar Association. Served as secretary of the Indian- 
apolis Bar Association and as a member of its board of governors for some 7 
years. 
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Became a trial attorney in regional office, Wage and Hour Division, United 
States Department of Labor, Nashville, Tenn., and served in that capacity 
1940-41. Joined the trial staff of the Federal Trade Commission, Washington, 
D. C., specializing in trade restraint and antimonopoly trial work up to the time 
of entry into the Army in 1943. 

Commissioned as a captain in the Army of the United States.in 1948 as a 
civil affairs officer; was engaged in military occupational duties in the Vhilip- 
pines and in Japan, and was honorably discharged with the rank of major in 1946 

Rejoined the trial staff of the Federal Trade Commission, Washington, D. C. 
and served continuously on such staff, engaging in trade restraint and anti- 
monopoly trial work to May 20, 1954. While senior trial attorney successfully 
represented the Commission in the trial of many complex antimonopoly cases, 
nceluding those against Gamble-Skogmo, Inc., Docket No. 5575 :Harley-Davidson 
otor Co., Docket No. 5698; Anchor Serum Co., Docket No. 5965: and Dicto- 

raph Products, Inc., Docket No. 5655. Was appointed and has served as Assist- 
int Director, Bureau of Litigation, since May 20, 1954. 

Married in 1929, Mary Florence Malott, and has one daughter, Mary Florence 
Maiott Kern. 

Meniber of the American Bar Association and a contributor of several legal 
apers to the official publication of the antitrust section of such association; 
ikewise member of Federal Bar Association, Princeton Club of Washington, Phi 
Gamma Delta Fraternity, and Chevy Chase and Metropolitan Clubs of Wash- 
ington, D. C. 


The Cuatrman. If you would care to enlarge upon it I think a 
brief bit of testimony on this biographical sketch would be appreciated 
by the committee. 

I also want to put in the reocrd at this point two letters to me from 
Senator Jenner of Indiana and Senator Capehart of Indiana relating 
to the nomination of William Kern. 

(The above-mentioned documents follow :) 


UNITED STATES SENATE, 
COMMITTEE ON RULES AND ADMINISTRATION, 
Vay 10, 1956. 
Hon. WARREN G. MAGNUSON, 
United States Senate, Washington, D. C. 

DEAR WARREN: Thank you kindly for your letter of May 7 with regard to the 
iomination of William C. Kern, of Indiana, to be a member of the Federal 
Crade Commission. 

Warren, I have no objection whatever to this nomination. 

Sincerely yours, 
WILLIAM E. JENNER. 


UniItTep STATES SENATE, 
COMMITTEE ON FOREIGN RELATIONS, 
May 11, 1955. 
Hon. WARREN G. MAGNUSON, 
Senate Office Building, Washington, D. C, 

DEAR WARREN: Thank you for giving me the opportunity to comment on the 

omination of William C. Kern, of Indiana, to be a memmber of the Federal 
Trade Commission. 

Mr. Kern comes from a very old Indiana family, well and favorably known to 
me. His father was a member of the United States Senate and his brother is 
Judge John W. Kern of the United States Court of Tax Appeals and a former 
tinayor of Indianapolis. 

I am happy, therefore, to advise you and your committee of my full endorse- 
ment of the nomination. 

Sincerely, 
Homer FE. CAPEHART. 


The CHamman. If you will proceed, Mr. Kern, we will be glad 
to hear you. 
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STATEMENT OF WILLIAM C. KERN, OF INDIANA, NOMINEE TO BE 
A FEDERAL TRADE COMMISSIONER 


Mr. Kern. Mr. Chairman, I believe the committee has received a 
number of other letters, copies of which have been furnished to me. 

The Cuatrman. They will all be placed in the record. 

(The letters referred to are as follows:) 


WASHINGTON, D. C., May 18, 1955. 
Hon. WaRREN G. MAGNUSON, 
Chairman, Senate Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 

My Dear Senator: Having been the first Chairman of the Federal Trad: 
Commission and very much interested in its work for the past 40 years, I have 
followed personnel and the work that has been done rather closely. I trust 
that you and your associates will pardon my comment upon the problem cot 
fronting you and the gentlemen of your committee in connection with the 
confirmation of the appointment of Mr. Kern, made by the President, to be a 
member of the Federal Trade Commission. 

My interest in Mr. Kern was intensified by reason of my association wit] 
his father, Senator Kern, of Indiana, who was one of the outstanding Members 
of the Senate and majority leader of the Senate when I came to Washingto: 
a young man. The Senator was one of the outstanding great statesman of 
the Woodrow Wilson era and was one of the recognized leaders of his party. 
He was a great man. I have found much pleasure and satisfaction in noting 
the manner in which his sons have lived up not only to the standards of his 
father but also the abilities which seem to be characteristic of the Kerns. 

It is for these reasons and under these conditions that I venture to subm 
for your consideration my views with respect to Mr. Kern’s ability and to state 
something of his experience. 

Mr. Kern has served on the legal staff of the Federal Trade Commission for 
approximately 15 years with the exception of the period 1943-45 during whicl 
he served in the Army, being discharged therefrom with the rank of major 
At the present time he is assistant head of the Trial Division of the Commissio: 
During his service there he has engaged in many important pieces of litigation, 
in one of which he was opposed by our firm. His work on the Commissio: 
as a whole has been outstanding and he is generally considered one of the 
most capable attorneys in that field of the law, not only by his associates in 
the Commission but also by members of the American Bar Association before 
which he has spoken on several occasions. Mr. Kern is a graduate of Princeto: 
University and the Harvard Law School and also holds a master of arts degre: 
from Columbia University. 

Since the vacancy on-the Commission must be filled by a Democrat, it seems 
to me that Mr. Kern is not only qualified for the appointment professionally 
but should, in view of the outstanding service of his father, be politically 
acceptable. 

Sincerely yours, 
JOE Davigs. 


CONGRESS OF THE UNITED STATES, 
HOUSE OF REPRESENTATIVES, 
Washington, D. C., May 12, 1955. 
Hon. WARREN G. MAGNUSON, 
United States Senator, 
Chairman, Senate Interstate and Foreign Commerce Committee, 
The Capitol, Washington 25, D. C. 


Dear Senator: I am writing this letter in behalf of William C. Kern, whom 
President Eisenhower has nominated as a member of the Federal Trade Com- 
mission. It gives me great pleasure to recommend Mr. Kern for this position. 

While I have not known Mr. William C. Kern, personally, I have known him 
by reputation for a number of years. His father was a former Senator from 
Indiana and a former vice presidential candidate. He was the leader of the 
Democratic Party in Indiana for a great many years. 
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I attended law school with Mr. Kern’s brother, John, who is now a member 
of the Tax Court, and a former mayor of Indianapolis. Mr. William C. Kern is a 
graduate of Princeton University and Harvard Law School. 

Mr. Kern began working for the Federal Trade Commission about 15 years 
ago, as a career employee. He is specialized in trade restraint and antimonopoly 
litigation and is now assistant director of the Bureau of Litigation. He has a 
record of opposing monopolies in the formation of trust. With the concentra- 
tion of wealth going on at the present time, I think the experience he will bring 
to this Commission will have a very salutary effect. He is a Democrat of long 
standing and I hope that you will give his nomination your favorable considera 
tion. 

Thanking you in advance, I am, 

Sincerely yours, 
WINFIELD K. DENTON, Member of Congress 


WASHINGTON 6, D. C., May 9, 1955 
Re William C. Kern. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 


DEAR Mr. CHAIRMAN: Mr. William C. Kern, whose nomination to be Commis- 
sioner of Federal Trade Commission is pending before your committee, has been 
a member of the legal staff of that Commission for about 15 years. 

As a former Commissioner and Chairman of Federal Trade Commission, I had 
an opportunity to personally observe Mr. Kern during the 7 years prior to my 
resignation on December 31, 1948. 

Based upon that personal observation, it is my belief that Mr. Kern is an able 
lawyer who is endowed with the qualities of intelligence, industry, and integrity 
requisite to serving with credit as a Federal Trade Commissioner. 

Sincerely yours, 
Ropert FE, FREER. 


NEw York, N. Y., May 18, 1955 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
Senate Office Building, Washington, D. C. 

DEAR SIR: May we join the host of friends of William C. Kern in urging con 
firmation by your committee of his appointment as a Commissioner of the Fed 
eral Trade Commission? 

Mr. Kern was our adversary in a very important proceeding before the Fed 
eral Trade Commission which lasted several years. The respondent, whom we 
represented, was unsuccessful in that proceeding. During these several years 
both Mr. Blumberg and Mr. Blumenthal of this firm, who participated in this 
proceeding, came to know Mr. Kern personally and professionally. 

We have the highest regard for his integrity anc ability. He exhibited in the 
presentation of his case such fairness and unusual patience in the handling of the 
many problems which developed in the course of this complex proceeding, that 
one could only have admiration and great respect for him. 

His broad experience eminently qualifies him for the high office to which he 
has been nominated by the President. 

Very truly yours, 
BLUMBERG, SINGER, HEPPEN & BLUMENTHA 
By SAMUEL BLUMBERG. 


CONGRESS OF THE UNITED STATES 
Hovuské or REPRESENTATIVES, 
Washington, D. ©. May 18, 1955 
Hon. WARREN G. MAGNUSON, 
Chairman, Interstate and Foreign Commerce Committee. 
United States Senate, Washington, D. C. 
Dear SENATOR: William C. Kern’s nomination for membership on the Federal 
Trade Commission is before your committee for consideration. 
Mr. Kern comes from an old Hoosier Democratic family. His father was the 
late Senator John W. Kern, candidate for Vice President in 1908, who served in 
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the United States Senate from 1911 to 1917, during which time he was majority 
leader. ; 

Your committee has all the pertinent facts regarding Mr. Kern’s educational 
background and past professional experience, together with his official positions. 
He is highly qualified and I believe would make an outstanding member of the 
Federal Trade Commission. 

Any special consideration given him will be greatly appreciated, 

Sincerely yours, 


Ray J. Mappen, Member of Congress. 


HoGan & HARTSON, 
Washington 5, D. C., May 13, 1955 
Hon. WARREN G. MAGNUSON, 
Chairman, Interstate and Foreign Commerce Committee, 
United States Senate, Washington, D.C. 


DEAR SENATOR MAGNUSON: I understand the President’s nomination of Willian 
C. Kern of Indiana, to be a member of the Federal Trade Commission, has been 
referred to your committee. 

Although I am not engaged in practice before the Commission, and have no 
professional interest in the appointment—as a member of the bar of the District 
of Columbia and for many years a member of the bar of the State of Washington, 
permit me to tell you what I know about Mr. Kern and, in so doing, express the 
hope that you committee will act favorably in reporting on his confirmation. 

Mr. Kern is a graduate of Princeton 1923, and Harvard Law School 1927. I am 
sure you know that his father was United States Senator from the State of 
Indiana, and that his brother, John W. Kern, is now chief judge of the Tax Court 
of the United States 

I have known Mr. Kern for some time. He has served on the staff of the 
Federal Trade Commission for about 15 years, with some time out for a very 
commendable war service. He is fair minded, able, and industrious. His steady 
advancement in the legal work of the Commission is strong proof of his integrity 
and ability as a lawyer. 

Mr. Kern’s appointment, I think, must constitute a decided incentive to many 
career people now serving in various capacities in our Government. Promotion 
of deserving individuals to the highest positions in the Federal service is fre- 
quently and understandably impossible. Such promotions are, nevertheless, 
desirable when they can be accomplished. I am told Mr. Kern’s appointment is 
the first of its kind from the ranks of the Federal Trade Commission. His fine 
record and broad experience in the Federal trade field amply qualify him for 
advancement. Moreover, he is in the age group from which the greatest degree 
of usefulness can be expected. I am sure the best interests of the Government 
will have been served if the Senate acts favorably on the appointment. 

Anything you can do to bring this about will, I think, be greatly appreciated by 
practicing lawyers everywhere, and constitute a real contribution to good 
government. 

Yours very respectfully, 
NELSON T. HarTSON, 


Fort LAUDERDALE, Fua., Way 11, 1955. 
CHAIRMAN, 


United States Senate Committee on Interstate and Foreign Commerce. 

My Dear CHAIRMAN: I have just learned that the President has sent to your 
honorable body the nomination of William C. Kern to fill the position of Federal 
Trade Commissioner now held by the Honorable James M. Mead, whose term 
expires September 25 of this vear. 

I entered the employment of the Federal Trade Commission in 1914, and 
for over 20 years served as its general counsel. I think it was about 1941 that 
the late Congressman Louis Ludlow, of Indiana, recommended to me the em- 
ployment of Mr. Kern as a Federal Trade Commission trial attorney. Upon 
inquiry, I decided that the employment of Mr. Kern would be of value to the 
Commission. Upon my recommendation, he was employed. For years I had 
an opportunity to closely appraise the work of Mr. Kern. He has an unusually 
keen legal mind, good judgment, and is of undoubted integrity and loyalty. He 
possesses singular ability with respect to the antitrust laws. I feel that the 
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appointment of Mr. Kern would greatly serve the interests of good government 
and the public. It would be, I believe, a career appointment. A nomination com 
ing from within the Commission for the first time—this means a lot 
The Federal Trade Commission is a most important body, representing mos 
important public interests. I am a Democrat—nevertheless, recently I appeared 
before your honorable committee and recommended the appointment of a Repub 
lican, the Honorable Edward Howrey, now Chairman of t 
this because I knew Mr. Howrey for over 25 years—knew t 
in antitrust matters and that he had the integrity and ability to carry out the 
congressional mandate. It is for these reasons only that I now recommend the 
appointment of Mr. Kern. 
Most respectfully, 


he Commission I did 
| 


iat he was a specialist 


W. T. KELLEY 


JAcOBS & NOLAND, 
Indianapolis 4, Ind., May 11, 1955 
Subject: William Kern, nomination as member of Federal Trade Commissio1 
SENATE COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D.C. 

GENTLEMEN : In 1949 all my Democratic colleagues in the House of Representa 
tives joined in endorsing William Kern for membership on the Federal Trad 
Commission. While I have not had the opportunity to consult them since the 
President recently nominated him to that post, I feel that they would still be 
agreeable, as I am 

Very truly yours, 
ANDREW JACOBS 


WASHINGTON, D. C., May 11, 1955 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 


Dear SENATOR: I am writing to recommend favorably for your consideration 
and that of the committee the appointment of William C. Kern, Esq., to the 
Federal Trade Commission. 

Mr. Kern has served as a trial lawyer with the Federal Trade Commission for 
the last 14 or 15 years. During my service as Chief Trial Counsel and Director 
of the Bureau of Litigation at the Federal Trade Commission, 1946 to 1950, Mi 
Kern served directly under me, and so I am theroughly acquainted with his char 
acter and ability. He is of unquestioned loyalty, an excellent lawyer, and of the 
very highest character. 

I am particularly pleased at his appointment for the reason that this is the 
first appointment made to the Commission from its staff, which, as a former 
career employee, I consider highly desirable. 

Mr. Kern is the vounger brother of Judge John W. Kern, of the United States 
Court of Tax Appeals, and the son of the late John W. Kern, of Indiana, who 
was Senator from that State and who ran for the Vice Presidency with Mr 
Bryan in 1908. You may gather from that he is a Democrat, and, since this is a 
Democratic appointment, he qualifies in that respect admirably. 

Should there be any questions about Mr. Kern, his character or other qualifica 
tions, I shall be glad to testify with respect to the same should you consider that 
desirable. 

With highest regards, I am 

Very sincerely yours, 
RicHarp P. WHITELFY 


WASHINGTON, D. C., May 12, 1955 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 

Deak SENATOR MaGnuson: Mr. William C. Kern has been appointed to be a 
member of the Federal Trade Commission. I have known him since he joined 
the Commission’s legal staff as a trial attorney in 1941. While I was a member 
and Chairman of the Commission he argued several important cases. Each was 
well prepared and ably presented. 
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On account of his education, experience, and personality I regard him as well 
qualified for the position. If this appointment is confirmed by the Senate, I feel 
sure that he will discharge the duties of the office ably and efficiently. 

Respectfully, 
GARLAND S. FERGUSON, 


WASHINGTON, D. C., Vay 10, 1955. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce. 
Senate Office Building, Washington, D. C. 

My Drak SENATOR: Mr. William Kern, a lawyer in the Federal Trade Com- 
mission, has been appointed by the President to fill a vacancy on the Board of 
the Federal Trade Commission. 

I have known Mr. Kern for approximately 18 years. He is an excellent lawyer 
and his long experience in the Legal Division of the Commission and his work 
involving the economics of the Commission fit him for a position on the Board, 

I say this as a former Chairman of the Federal Trade Commission and one 
who has had very considerable experience in its work and objectives. I trust 
that your committee will give him tavorable consideration. 

Very truly yours, 
Huston THOMPSON. 

Mr. Kern. I see. I would like to refer particularly to ones from 
former Commissioners—Mr. Joseph Davies, the first Chairman of 
the Commission; Mr. Huston Thompson, a very excellent member 
of the Commission—both loyal Democrats, both of whom have known 
me personally. Commissioner Ferguson, Mr. Commissioner Freer, 
all of whom I have worked under in connection with my work at 
the Commission. 

In addition to that, Mr. Chairman, I have sought the authority 
to submit my personnel file to the committee for its examination, 
and I should like to hand that file to you at this time. [Handing the 
document referred to above to the chairman of the committee. | 

It carries with it the history of my entire service with the Com- 
mission. Among other things, it includes the letters from my original 
sponsors when I first came to the Commission 15 years ago—the Hon- 
orable Louis Ludlow, Democratic Congressman from Indiana, who 
served with great distinction in the House for many years. It con- 
tains a letter of sponsorship from Senator Sherman Minton, now 
Associate Justice of the Supreme Court. A good and loyal Demo- 
crat. Both of these gentlemen were strong advocates of strong anti- 
trust enforcement policy, and this record further shows the slow 
and painful process of going up the ladder through the Government 
service. 

It shows my efficiency ratings, all of which were “excellent,” and 
most of those ratings were made by the former Assistant Counsel 
down at the Commission, who is now the general counsel for the House 
Small Business Committee. 

It shows, among other things, an endorsement for promotion for 
extra meritorious service performed at the Commission. This is 
not, it is true, gentlemen, an earth-shaking record, but it is an hon- 
orable one; it is one of which I am not ashamed, and I wish to present 
it for the inspection of the committee. 

Senator Pastore. I do not want you to misunderstand anything I 
said, I think you are a Democrat, and a good one, and I think you 
are absolutely qualified and I am going to vote for the confirmation. 
What I had to say had nothing to do with you. 
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Mr. Kern. May I say this with respect to Senator Mead. I have 
ilways had the deepest respect for his abilities, for his integrity, for 
his enforcement of the antitrust laws and the a which the Com- 
mission is charged with the enforcement of, and it is my hope that 
if confirmed and I sit in his chair that some of the wisdom which he 
possesses will rub off on me. 

The CHatrman. I might as well dispose of one matter now. ‘There 
does not seem to be much question about your political faith; your 
brother whom I know is now on the Court of Tax Appeals. 

Mr. Kern. Yes, sir. 

The CHamrMan. Your father was Senator from Indiana. 

Mr. Kern. That is right, sir. 

The CHatrmMan. At one time he was a Vice Presidential candidate, 
like our distinguished friend from Ohio, in one of the campaigns of 
William Jennings Bryan. 

Mr. Kern. That is correct, sir; that was one of his many political 
mistakes. 

The Cuarrman. I will not ask you how he stood on the money 
juestion. 

And I want to say to you, Mr. Kern, that I am sure that you appre- 
ate Senator Lehman’s testimony cast no reflection upon you as an 
ndividual at all. 

Mr. Kern. I did, except when he stated that it might prejudice the 
rights of small business. 

The CHairman. I was just going to say except one point which 
I think you might help clear up for the committee. There have 
been suggestions made that because of the fact that you have acted as 
litigation attorney-—— 

Mr. Kern. Yes, sir. 

The CHatrman. In some of the cases before the Board that 
would preclude you from acting in the capacity as Commissioner. 

Mr. Kern. Yes, sir. 

The Cuatrman. And I think if you have a statement to make on 
that we will be glad to hear it. 

Mr. Kern. Yes, sir. I dealt with that very forthrightly and very 
fairly and I think almost too completely, in that since May 1 when I 
had reasonable assurance my name would be presented I h: ay hae ec 
nyself from all new cases coming into the Bureau whatsoever. That 
vill mean that there will be a bac klog, a tremendous backlog of cases 
by the end of September which I have had not even any remote 
onnection with which no be a caseload enough to keep two Com- 
missioners busy. jut, in addition to that, as far as my trial partici- 
pation in any cases be — I assumed my present supervisory job, those 

uses have all been completed and are completely through with one 
exception so there is only one case in that category. I have been 
advised that although tec hnie ally it would not be a legal necessity, it 
has been suggested, and I feel that it would be only fair, to disqualify 
myself in cases which may still be pending in September where I 
have assumed a very active supervisory connection and I have searched 
my own conscience and those files and gone down them one by one and 
I can assure this committee that there are only a handful of cases, 
both antideceptive and antimonopoly cases, that would fall within that 
‘ategory. 











54 NOMINATION OF WILLIAM C. KERN 


Now, what I have done is, I think, completely to answer the com- 
mittee’s question with respect to that, but it has quite frankly impaired 
my us sefulness in my present position, as you could readily see, to such 
an extent that I have taken leave for the last few weeks and have 
not been able to operate as effectively as I could in my present position 
and I have asked for a replacement for that reason. Assuming that 
this committee and the Senate does approve and confirm me, [ intend 
no longer to even operate in that position until I take the oath of 
office, which will mean that, as I pointed out in complete answer to 
the committee’s question, that this has impaired my utility with respe 
to my present position. 

Senator Bricker. Just a question, Mr. Chairman. 

There will be no legal.impairment as such because you at all times 
represented the public interest, whatever that might be, generally the 
public interest is considered by the individual what his intentions 

Mr. Kern. I have only had one client for the last 15 years, and 
that is the Government of the United States. Such a handful of cases 

I would consider myself, in bending over backward to disqualify 
myself, would not be recurring disqualifications even then because 

Senator Bricker. Even if they were, the only reason you should 
disqualify yourself is that you were a special protagonist on one side. 
There is no legal inhibition and no reason why you could not fairly 
and honestly approach a decison on that? 

Mr. Kern. No, sir: and I think the antitrust bar has sufficient con- 
fidence in my integrity that they would not raise any questions wit] 

respect to that. 

The Cuatrman. The suggestion has also been made, because Mr. 
Howrey had represented many clients before the Federal Trade Com- 
mission prior to his confirmation that he had to disqualify himselt 
on several cases now pending before the Commission, and that if you 
were in the same position due to your activities as head of the Litiga 
tion Division, that it might place the Commission in an impotent 
position in several cases where both of you may have participated. 

Now, what do you have to say about that? In other words, there 
would only be three Commissioners then available. 

Mr. Kern. As far as I know, the steps that I have taken and just 
described to you, Mr. Chairman, would completely obviate any diffi- 
culties . all along those lines. 

The Crarrman. And what is your interpretation of section 5-C 
of the Pacha ative Procedure Act relative to your participating 
in future cases / 

Mr. Kern. It would have no impairment at all with respect—— 

The CratrMan. In your opinion ? 

Mr. Kern. As, in my opinion, it completely exempts agency heads 

The Cuamman. And I was somewhat wondering when vou stated 
that the fact that since you have quit being active in the Litigation 
Division as of May 1, that so many cases have been filed that you could 
keep busy even on the cases except one, I think you testified to- 

Mr. Kern. Which—— 

The CratrmMawn (continuing). Which you participated in? 

Mr. Kern. That is correct, sir. 

The Cratrman. That does not mean that the Commission is caught 
up with its cases as of May 1, is it? 

Mr. Kern. No, indeed, sir. 
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The CHarrMan. Because I think we have had a constant complaint 
here again of what was described as a regulatory lag. 

Mr. KERN That is true, sir. 

The CHarrMan. Does that still exist down there / 

Mr. Kern. I would say they are more current in their decisional 
work than they ever have been in the past, s! 

The CHarrMan. You think they are making progress / 

Mr. Kern. Yes, sir; I do and I assure this committtee that I will 
spur 

The Cuatrman. Like Mr. Howrey, you ought to know how. 

Mr. Kern. I think so. Yes, sir. 

The Cuarrman. When he was before the committee we found some 
cases that had been lagging for years—12 years in one particular 
case—and many months and weeks in others. I remember I suggested 
that if he was going to handle the Commission he ought to know how 
to take care of that regulatory lag because he sure participated | 
some of it. 

Mr. Kern. Yes, sir. 

Senator Bricker. Or was the victim. 

The CuHatrrMan. Or was the victim of some of it and being head 
of the Litigation Division I think you ought to have some idea. 

Mr. Kern. I think I have, sir. 

The Chairman. How you can get these cases pending. 

1 wonder what your suggestions are?’ We find in many of these 

‘ommissions, and it has been my experience in particular because 
| handle their appropriations for ‘them, that the log jam occurs some 
times at the Commission level and you do not have frequent enough 
meetings. You could meet like Congress does once in a while—the 
Senate does—for 4 or 5 days in a row and decide cases that have 
reached the Commission level rather than have a meeting day and 
then wait. How often do you meet down there? The Commission, 
that is? 

Mr. Kern. The Commission, I do not.dcnow, sir; I think they meet 
‘3 or 4 times a week, if not every day, but I am not positive about 
that, sir. 

The Cuamman. But you could set an agenda or trial calendar. and 
clean up a lot of these things that have reached the Commission level. 

Mr. Kern. Wel), I assure the chairman that I shall certainly do 
everything in my power. I have always attempted and I am used 
to hard ner k and I expect to put in a full day’s work every day. 

The Cuamrman. Well, I do not think it involves hard work, 1 
hink it gene the courage to say “Yes” and “No” occasionally and 
get going. 

Mr. Kern. Yes, sit 

The Carman. Call the roll occasionally down i stand up 

nd say “Yes” and “No” and get it over with. And these cases that for 

tunately or unfortunately are caught in these terrible bac a I think 
that something should be done about them. These commissions are 

al behind in their work which you know from your experience and ] 
think anyone that we confirm and send down to any commission that 
dloes a job on that one point makes us feel very happy about our deci- 
sion in the matter. 

Mr. Kern. Well, I pledge you every effort that I can make T will 

make in that connection. 
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The CHarman. I am sure you will. All of us know the people 
that have cases pending before these commissions would sometimes 
rather hear a “No” and get it over with rather than have it dragging 
on weeks, months, sometimes years. 

Are there any other questions ¢ 

Senator Bricker. Nothing in your association contacts in the past 
would disqualify you in anyway in your judgment? 

Mr. Kern. Not at all, sir: I have only had one client, and that is the 
Government of the U nited States, in the past 15 years. 

Senator Bricker. And that represents the public interest. 

Mr. Kern. And that represents the public interest; yes, sir. 

Senator Monroney. Your own experience on the Federal Trade 
Commission has been in prosecuting the charges of antitrust viola- 
tions or violations of the Federal Trade Act 4 

Mr. Kern. Or the Federal Trade 

Senator Monroney. And you are in complete and total sympathy 
with the purposes and objectives of the act ¢ 

Mr. Kern. I am in complete and total sympathy with it and | 
have been down in the frontline trenches fighting all over the country 
supporting that position and I think my record shows that. 

Senator Monroney. You are not intending to change now if you 
are appointed ? 

Mr. Kern. No, sir. 

Senator Monronry. We all respect tremendously the great record 
that Senator Mead has made down there and share the regret that the 
recommendations almost unanimously made were disregarded but 
your statement a while ago that you wish you could make as good : 
Commissioner as Jim Mead if you are confirmed should help slay 
some of the fears that this would be tr: ading a faithful loyal Demo- 
cratic spot on the Federal Trade Commission for one that would be 
dictated by those who would like to wreck or slow down the vigorous 
prosecution of antitrust violations or fair trade actions. 

Mr. Kern. I meant every word I said; yes, sir. 

The Cuarrman. And I am sure as a lawyer and understanding the 
act as you do that you appreciate again—which we have repeated over 
and over here, that you are an arm of Congress. 

Mr. Kern. Down there to observe the mandate of the Congress in 
its expression of policy ; yes, sir. 

The Cuatrrman. Any further questions? 

Senator Scnuorrre.. I have no questions, Mr. Chairman. 

The CuarrmMan. Governor Thurmond ? 

Senator THurmonp. All I know is he is an honorable chap, able 
man, and I expect to vote to confirm him. 

The Cuatrman. Thank you, Mr. Kern. I suppose you want this 
(referring to Mr. Kern’s personnel file). Leave it here for a while 
and we will take care of it and see that you get it back. 

Now, we have two other witnesses that want to be heard on this 
matter and the first is Mr. Spingarn who is a former member of the 
Federal Trade Commission. Is he here? Yes. We will be glad to 
hear from you at this time. 

(Discussion off the record.) 

The Cuatrman. Go ahead, Mr. Spingarn. 


be? 
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STATEMENT OF STEPHEN J. SPINGARN, FORMER FEDERAL 
TRADE COMMISSIONER 


Mr. Sprncarn. Mr. Chairman, My name is Stephen J. Spingarn. | 
presently reside at 1900 Q Street NW., Washington, D.C. I am a 
lawyer, and a former Federal Trade Commissioner. I served on the 
Commission from October 1950 until my term expired in September 
19538. 

I want to say at the outset that I am not here on my own initiative. 
I have been requested by a number of Senators to : appear. 

You heard Senator Lehman make that request in his testimony 
a few minutes ago. I had not been aware that he was going to, but J 
have also received requests from sevéral other Senators. 

I got a telegram yesterday from Senator Kilgore, the chairman of 
the Senate Judici: iry Committee, reading as follows: 

Will appreciate your appearance Commerce Committee Thursday morning to 
explain impact of administrative procedure law re Mr. Kern recently nomi 
nated by the President. Deeply interested in his qualifications. 

From Senator Murray I received a telegram reading as follows: 

Would appreciate your appearing Senate Interstate Commerce Committee 
Thursday morning in connection with appointment of successor to Federal Trade 
Commissioner Jim Mead. Several of us feel it important to have the benefit 
of your views since you are a former Commissioner and so well informed o1 
the law. 

I got a similar wire from Senator Neely, and I had a telephone eal] 
yesterday from Senator O’Mahoney also requesting my appearance. 

Senator Bricker. Where are you from? 

Mr. Sprncarn. I am from New York. I am actually at present a 
resident of the District, and I am a Democrat. For more than 15 
years, by domicile was Arizona, where I voted, but since 1947 it has 
been New York. 

Senator THurmMonD. Do you know those Senators who wired you? 

Mr. Sprncarn. Ido. That is, I know Senators O'Mahoney, Kilgore, 
and Lehman. I believe I have met Senator Neely. I do not know him 
very well and I am not sure that I have ever met Senator Murray, but 
I believe that I have testified before Senate committees on which 
he sat. 

First of all, my purpose is not to either urge or oppose Mr. Kern’s 
confirmation but to present for your committee’s consideration certain 
serious legal problems that I think the nomination does raise 

It seems to me that there are three main factors that you must con 
sider in connection with a nominee. One is character, the second is 
ability, and the third is legal capacity to perform the duties of his job. 

Now, on the first two counts, character and ability, I think Mr. 
Kern thoroughly qualifies. I knew him, of course, during my 3 years 
on the Commission. I regard him as an able lawyer and as a man 
of excellent character. 

The CHarrman. He was in the Legal Department when you were 
a Commissioner ? 

Mr. Sprncarn. He was a trial attorney. I believe that he is thor- 
oughly qualified on those first two counts and that that is his general 
reputation at the Commission. But the third question, as to his ca- 
pacity to serve, is a somewhat different matter. 
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About a year ago, as you have heard, Mr. Kern was appointed Assist- 
ant Director of the new Bureau of Litigation. Actually his appoint- 
ment formally become effective on July 1, 1954, but I understand that 
he actually assumed the responsibilities of the job on or about May 20, 

1954, approximately a year ago. 

Now, that Bureau is responsible for all of the prosecutions before 
the Commission and its hearing examiners. Here is the Commission’s 
own statement in its rules of practice, procedure and organization, 
dated May 1955, describing the work of the Bureau of Litigation as 
follows: 


As the prosecuting arm of the Commission, the Bureau of Litigation is re- 
sponsible for the preparation and trial of all formal cases alleging violations of 
laws which the Commission enforce, 


It goes on in more detail but that summarizes it: 
All formal cases. 


There is only one Assistant Director in the Bureau of Litigation and 
he is outranked there only by the Director of Litigation. The Director 
exercises general supervision over the Bureau. He administers it. 
Under his general direction, the Assistant Director, Mr. Kern, is 
charged with the responsibility for direct supervision of the prosecu- 
tion of all cases before the FTC. 

In my opinion and for reasons I will indicate in a moment, Mr. Kern 
is probab ly, therefore, legally disqualified from participating in the 
decision in almost every case now pending before the Federal Trade 
Commission. I heard him say a moment ago that he had relieved him- 
self of responsibility for any new cases arising since May 1 and it 
may be that since that date he has overcome the disqualification as to 
cases arising since then, but, of course, that does not cover the cases 
that arose between May 1954 and May 1955, nor the cases which were 
pending before he assumed the new job and for whose prosecution he 
was responsible during the year. 

My figures are only approximate, but in practical terms here is the 
way I see the problem that you have to consider. 

There were somewhere in the ne ighborhood of 200 cases, formal 
cases, and by forfnal cases I mean a case in which the Commission has 
issued a complaint or indictment, pending before the Commission at 
one stage or another when Mr. Kern became Assistant Director of 
Litigation. 

Since that time roughly another 125 cases—new cases—have arisen. 

Phat is, complaints have been issued in roughly about 125 cases, and 
somewhat more than that have been disposed of by orders or dismissals 
or In one W: av Ol another. 

The most recent figure I have was furnished by Commission officials 
to the House Appropriations Committee in February of this year, at 
their appropriations hearings, when they said that there were about 
170 formal cases pending before the Commission at that time, Feb- 
ruary 1955, 

Now. Mr. Kern is the Chief Assistant District Attorney, you might 
say, for the Commission; he has signed every recommendation to the 
Commission in the course of his duties, every recommendation that a 
(Commission complaint be issued. In addition he has been responsible 
for directly supervising the prosecution of every case and his name 
is on every prosecution brief before the Commission dealing with those 
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‘ases. So, as I see the situation, while the Commission is disposing of 
cases at the rate of 125 or so a year, the hard cases are not the ones that 
are disposed of first and they are the important ones. One big anti 
monopoly merger case is worth a hundred or a thousand little advertis 
ing cases Insofar as its impact on the monopoly problem is concerned. 
It is in these important, tough cases—not the little ones—that the 
Commission justifies its existence. 

So, it seems to me that Lam right about this disqualification ques 
t10n, and I am fone to get to the le onl aspects, that for the first vear 
Mr. Kern will be very substantially, almost totally, disqualified except 
with respect to new cases arising which, except in the case of the easy 
ones will not be disposed of during that year anyway, except the very 
piddling little cases, or not many of them. 

And then the second and third year the disqualification situation 
will diminish, naturally, as cases are disposed of, but there will still be 
a substantial disqualification and it will involve, 1 think, the most 
difficult cases and the most important cases, not the cookies but the 
bread and meat of the Commission. 

For example, among the most important, perhaps the three most 
important cases before the Commission today are the three antimer ger 
cases how pending. One is the Pillsbury case which has been pending 
about 3 years; one is the Crown-Zellerback case which has been pend- 
ing about a year and a half; and the third is the Luria Brothers Steel 
Scrap case which has also been pending about a year and a half. All 
of these firms have bought out competitors and the question which the 
(‘onunission must decide in each case is whether is is a monopolistic 
inerger prohibited by the Antimerger Act of 1950. These are the 
first three Commission cases under that act. 

Mr. Kern, I understand, has been responsible for the prosecution 
of all three of those cases in their present stages. 

I also understand it will be probably a considerable time before at 
least the last 2 are disposed of and perhaps all 3 

The CHatrMan. Pillsbury is cereal? 

Mr. Spincarn. Bakery and flour products. Pillsbury Mills is a 
Minneapolis firm. It is the second largest flour-milling company in 
the country with assets of over $200 million. 

The Cuamman. And the Crown-—— 

Mr. Sprncarn. Crown-Zellerback is pulp and paper products; Luria 
is steel scrap. 

The CuarrmMan. And that is a California case ? 

Mr. SPINGARN, Crown-Zellerback is a California company. 

The CuatrMan. Is Luria a California case, too! 

Mr. Sprncarn. Luria is a Philadelphia firm. 

The Cuarrman. I just want to identify the type of cases. 

Mr. Sprncarn. Yes, I think that Mr. Kern is disqualified to par- 
ticipate in the Commission’s decision on all three of those very im- 
portant cases. This is a serious disqualification because the country 
is how exper iencing a new wave of business mergers. It is important 
that the Commission and the courts furnish authoritative inter preta- 
tions of the 1950 Antimerger Act—1 of the 2 most important antitrust 
laws of the last 40 years—so that businessmen can know where they 
<tand and so that the Government can determine whether the 1950 
law is effective for preventing monopolistic mergers or must. be revised. 
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Now, the reasons for my opinion about his disqualification are: 
First, section 5 (c) of the Administrative Procedure Act of 1946. 
and secondly, the due process clause of the fifth amendment to the 
Constitution of the United States. 

It is a fundamental purpose of the Administrative Procedure Act, 
and I will quote the language of the Supreme Court in the Wong Yang 
Sung v. McGrath case which I am going to tell you a little about in 
a minute. 

In that case, the Supreme Court, speaking through Justice Jackson, 
said that a fundamental purpose of the Administrative Procedure Act 
was “to curtail the practice of embodying in one person or agency the 
duties of prosecutor and judge.” 

Now, section 5 (c) of the Administrative Procedure Act—which is 
headed “Separation of Functions’—contains this provision, among 
others: 

No officer, employee, or agent engaged in the performance of investigative or 
prosecuting functions for any agency in any case shall, in that or a factually 
related case, participate or advise in the decision, recommended decision, or 
agency review pursuant to section 8 except as witness or counsel in public 
proceedings. 

Now, it is true that section 5 (c) also contains a provision that this 
subsection shall not be applicable in any manner to the agency or any 
member or members of the body comprising the agency, which, of 
course, means the Commissioners in the case of the Federal Trade 
Commission. But that exemption from the separation of functions 
provision was not intended to be a complete exemption and the House 
and Senate Judiciary Committees in reporting the bill that became the 
Administrative Procedure Act made that very clear. What they were 
doing was simply recognizing that, by the very nature of regul: tory 
commission, the top commission has general 1 responsibility. for in- 
vestigative and prosec uting functions as well as adjudicating func- 
tions. But the Commission was supposed to delegate those functions, 
the congressional committees said, and not participate personally in 
prosec utions. 

Here is what the Senate Judiciary Committee said in reporting the 
administrative procedure bill back in 1945. I am reading from Sen- 
ate Report No. 752, 79th Congress, and they sid, first : 

The gist of this subsection [that is sec. 5 (c)] is that no investigating or prose 
euting officer shall directly or indirectly in any manner influence or control 
the operations of hearing and deciding officers, except as a participant in pub- 
lic proceedings, and even then in no different fashion than the private parties 
or their representatives. 

Then with respect to that exemption that I have just mentioned 
for the heads of the agency, the Senate Judiciary Committee said: 

A further word may be said as to the last exemption—of the agency itself 
or the members of the board who comprise it. Such a provision is required 
by the very nature of administrative agencies, where the same authority is 
responsible for both the investigation-prosection and the hearing and decision 
of cases. There, too, the exemption is not to be taken as meaning that the top 
authority must reserve to itself both prosecuting and deciding functions. To be 
sure, it is ultimately responsible for all functions committed to it, but it may 
and should confine itself to determining policy and should delegate the actual 
are of investigations and initiation of cases to responsible subordinate 
officers. 
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Now, the House Judiciary Committee report on the same bill in 
1946, contains a statement that is substantially the same on that point. 
See House Report No. 1980, 79th Congress. 


Wong Yang Sung v. McGrath (889 U.S. 33 (1950) ) is the leading 
case construing section 5 (c). I was an ngtrtln ila case. 

‘The Department of Justice and the lower courts had ordered the 
deportation of the alien. Justice Jackson wrote the Supreme Court’s 
opinion and there was “— one clissent, by Justice Reed. Incidental- 
ly, Justice Clark as well : Justice D ug: as did not participate. It 


was not indicated why iusticn “lark did not participate but [ would 
be willing to venture a good deal that it was because he had been At- 
torney General when the case was pending in the Department of Jus- 
tice 1n its earlier stages and he was, therefore, in about the same situa- 
tion that Mr. Kern would find himself in with respect to cases that he 
had prosecuted. 

Now, the sole grounds for opposing the deportation was that the 
administrative hearings by the Department of Justice had not been 
conducted in conformity with the Administrative Procedure Act, and 
specifically section 5 (c) of that act, because they were conducted 
before an immigration inspector and immigration inspectors were 
investigating officers. That was the first point. These inspectors did 
not investigate the cases that they presided at as hearing officers, but 
the Supreme Court found it objectionable that they were investigat- 
ing officers, even though they did not investigate the cases they heard 
as hearing officers, because as the Supreme Court pointed out in its 
opinion: One day a presiding inspector sits on a case which a fellow 


inspector of his has investigated and the next day the situation is 
reversed and the other man sits on a case a the man that had been 
on the bench the day before investigated that case. ‘The Supreme 


Court did not think that re presented compli: ince with the separation 
of functions provision, section 5 (c) of the APA. 

Also, and even more applicable to Mr. Kern’s situation the Supreme 
Court found a mingling of prosecuting ‘and adjudicating functions 
because the presiding inspector at the hearing had the responsibility 
for making the record and getting all the ev idence that the Govern- 
ment wanted into the record and he further had the 1 ‘esponsibility for 
cross-examining witnesses and the alien, and the Supreme Court said 
those were prosecuting functions and they were improperly mingled 
ng 24 his adjudicating functions, and that this was barred by section 
5 (c) of the Administrative Procedure Act. 

So the writ of habeas corpus was granted and the prisoner’s release 
was ordered by the Supreme Court. 

On page 46 of his opinion Justice Jackson said : 

Nor can we accord any weight to the argument that to apply the act to such 
hearings will cause inconvenience and additional expense to the Immigration 
Service. Of course it will, as it will to nearly every agency to which it is applied. 
But the power of the purse belongs to Congress, and Congress has determined that 
the price for greater fairness is not too high. 





We find no basis in the purpose, history or text of the act for judicially declaring 
an exemption in favor of deportation proceedings from the procedural safeguards 
enacted for general application to administrative agencies, 

Now, even aside from section 5 (c) of the Administrative Procedure 
Act or any other statute, it seems likely to me that the due process 
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clause of the fifth amendment to the Constitution applies here. I refer 
to the clause that says no person shall “be deprived of life, liberty, or 
property without due process of law.” This, I think, might disqu: alify 
a prosecutor such as Mr. Kern from deciding cases whose prosecution 
he had previously handled. 

There is a very strong intimation in the Wong Yang Sung case that, 
whatever the situation may have been in the past, the Supreme Court 
today does not regard the complete merger of prosecuting and adjudi- 
cating functions in one person or tribunal as meeting the requirements 
of the due process clause of the fifth amendment to the Constitution. 
And this is entirely apart from the requirements of section 5 (c) of the 
Administrative Procedure Act or any other statute. See in a con- 
nection 21 George Washington Law Review 625-8 (April 1953) 

In the Wong Yang Sung case the Supreme Court said, at page 50: 

When the Constitution requires a hearing 


and the Court held that it did in these immigration cases and, of course, 
there is no question that it does in Federal Trade Commission cases, no 
argument about it— 

When the Constitution requires a hearing, it requires a fair one before a tribunal 
which meets at least currently prevailing standards of impartiality. 

The Cuarrman. Suppose a United States district attorney is ap- 
pointed a Federal judge? 

Mr. Sprncarn. I am going to get to that. 

The Cuarrman. I thnk that raises a personal question one time with 
me, but go ahead. 

Mr. Sprncarn. I will get to that. 

So the Supreme Court has held that, where a hearing is required, a 
fair and impartial hearing tribunal is an essential element of due 
process. For a prosecutor to decide a case which he previously prose- 
cuted does not, I believe, meet the most minimum standards of im- 
partiality, and that is no reflection on the man. It is just in the 
nature of the human animal. On the one hand, the defense may be 
hurt because he carries over into his decision his prosecution back- 
ground and thinking on the case, and on the other hand, the Govern- 
ment side may be damaged because an ex-prosecutor, in an effort to 
lean over backwards, may very well jump too far the other way in 
other to maek everybody believe that he is fairminded, even though 
he was formerly a prosecutor in the same case. It is very difficult for 
even the fairest of men to be truly impartial under those circum- 
stances. 

Now I can cite 2 distinguished and for present purposes 2 very perti- 
nent authorities on my side of the matter. It is unlikely they will 
agree with me on today’s case, but when an analogous situation arose 
in the past with respect to their own cases, they took the same position 
that I am now taking, in effect. 

One is Chairman Howrey of the Federal Trade Commission. You 
remember that he was before your committee on his nomination in 
1953, and the committee was concerned because of the fact that he 
had spent most of his legal career, almost 25 years, as a lawyer han- 
dling antitrust cases in the courts and before the Federal Trade Com- 
mission, and you, Senator Magnuson, asked him a lot of questions as 
to how he was going to be able to handle cases, what the situation 
was going to be with respect to disqualification, and on page 11 of 
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those 1953 hearings on his nomination, for example, he says—he is 
asked what he would do, not about the deciding of a case but about 
ordering the enforcement of a cease and desist order against a former 
client of his where the order itself had already been issued before he 
came on the Commission. 

He said: 

My conception—it is a quasi-judicial body—is that at no stage in any case 
that I have been involved in should I participate. That is the usual conduct, 
it seems to me, of judges and quasi-judicial officers. I would follow that to the 
letter. 

The Ciamman. But = point is that is a voluntary disqualification. 

Mr. Sprincarn. Yes, but 

The Ciaimman. Would his participation be illegal ¢ 

Mr. Spincarn. My opinion is that it would, that he would have bee 
subject to a motion to disqualify if he sought to participate in the dee 
sion of a case in which he had prey iously been counsel. 

a Cuan. Oh, now I ask the same question of a district atton 
ney appointed a Federal judge. 

Mr. SprnGarn. Yes. 

The CiairmMan. They all disqualify themselves in the case but it 
is a voluntary disqualification. If he sat as judge in that case would 
it be reversed ? 

Mr. Spincarn. Yes. It depends on the situation, but as the general 
rule of thumb, yes, at least if a timely motion to disqualify him was 
made, 

The CHairkMan. Suppose that was the only issue on appeal 

Mr. Serncarn. I have some cases on that. 

The CuarrMan. The only issue on appeal. 

Mr. sprncarn. I have some cases 

Senator Bricker. It depe sal upon the facts of law and there are 
entirely different principles involved with a judge as far as the due 
process of law is concerned. 

The Ciarrman. Let us leave the criminal cases out. Suppose he 
participated in a civil suit, then was appointed judge ? 

Mr. Sprncarn. As a general rule of thumb, yes, if he has been of 
counsel on either side—that is, for the defense, or for the Government, 
or for any party, his disqualification, is not merely a voluntary act, 
but mand: itory, at least if a timely motion to that effect is made. 

The Cuarrman. Under the cases you cite ? 

Mr. Sprncarn. Yes. 

The Cuatrman. All right. 

Senator Bricker. That would be under the due process clause. 

Mr. Spincarn. Under the due process clause and in many cases 
under specific statutes and constitutional provisions. 

Senator Bricker. Leaving out the specific process, due process of 
law provides for a day in court and is a hearing before a quasi-judicial 
body or board a day in court 

Mr. Sprncarn. Yes, it is the equivalent. 

The Cuarrman. You think that it is? 

Mr. SrinGarn. Yes, I think it is. 

The Cuarnan. All right. 

Mr. Sprncarn. And the due process clause, my point is one of its 
requirements is an impartial tribunal and I do not believe that a man 
who has been a prosecutor in a case— 
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Senator Bricker. A man is entitled to his day in court under the due 
process clause. Isa hearing and determination before an administra- 
tive board a day in court under the due process clause ? 

Mr. Sprnearn. I believe so, and under that clause he is entitled to 
not only a hearing but a fair hearing by an impartial tribunal. Now 
you must bear in mind that the due process clause of the fifth amend- 
ment does not apply merely to judicial action. It applies to all action 
by the Federal Governme nt, whether it be legislative, executive, judi- 
cial, or quasi-judicial. The Supreme Court established that fact a 
long time ago. And the due process clause of the 14th amendment to 
the Constitution imposes similar requirements on all State action. 

Now returning to the Howrey nomination hearings. Mr. Howrey 
said further at page. 11 with respect to the enforcement of orders 
against his former clients: 

The only question is whether I should participate or not, because even if I 
participated in it and voted for the penalty provision 
that is, against his former client 
I might be subject to criticism. 


And then again he says, on page 13 in response to a question by you, 
Senator Magnuson, about the Rubber case in which he had been counsel 
for one of the parties: 

I would disqualify myself completely, in the same manner that a judge dis- 
qualifies himself. In every appointment to the bench—it is more true with law- 
yers leaving the Government and going on the bench—they always disqualify 
themselves and take no part whatever, and I would not in any case. 

There are a couple of other statements by Mr. Howrey to the same 
effect. Page 35 of his nomination hearings: 

I would disqualify myself, as I said yesterday, in any case that I ever had 
anything to do with directly or indirectly. 

On page 37, Mr. Howrey, still speaking on the disqualification ques- 
tion, said: “I don’t see, in principle, that there is any difference in 
going from a Government job to a quasi-judicial or judicial job, than 
coming from the outside.” 

The Cuarrman. Well, let me ask you this question which concerns 
me without going into the other legal aspects. There are precedents in 
governments in the world. I think in England, for ex: unple, whereby 
co-called career employees are disqu: alified from serving as commis- 
sioners or in the commission level for the simple reason that you men 
tioned, it is not illegal, it is not subject to legal reversal, but they are 
disqualified by certain laws. 

What bothers me here is that here is a man who has apparently done 
a good job, which all of us admit, in his career down there. Would 
that disqualify, in your opinion then, a similar appointment of career 
people to the commission level in these various so-called quasi-judicial 
agenc ies / 

Mr. Reta, No. I will tell you why. In the first place—— 

The Cuatrman. I do not think any of us would want to get our- 

selves in that position although there are legislative and parli: imen- 
tary precedents in some countries in the world for this very thing you 
are speaking of. The fact that they have participated regardless of 
what their capacity was in the administrative level and therefore 
should not be appointed in this particular case to the commission 
level ? 


NOMINATION OF WILLIAM C. KERN 65 


Mr. Sprrncarn. Well, in practical effect the only people who would 
be disqualified to any serious extent would be the very senior, the hand- 
ful of senior supervisory prosecutors and investigators, perhaps half a 
dozen in all at the Federal Trade Commission, for example. 

The Cuarrman. Who had made decisions at the administrative 
level ? 

Mr. Sprrncarn.What I means to say is this: Before Mr. Kern be- 
came Assistant Director of Litigation he was a trial lawyer doing the 
same kind of work, but he only had a docket of 3 or 4 or 5 cases at a 
time, and that would not represent serious disqualification, but when 
he comes to supervise all of the prosecution work it takes on a different 
tincture. A good many of the career people in the Federal Trade 
(Commission are not in prosecution. The General Counsel and all his 
men would not be disqualified at all. Only a very few top supervisory 
personnel in the prosecuting and investigating branches would be 
seriously disqualified. So the career service is not seriously affected. 
I might add that I am much in favor of career service advancements. 
[ was a career service man. I started as a $2,600 a year assistant 
attorney in the Treasury Department in 1934, and served in every 
crade of the career service. 

The CuatrmMan. But, in this particular case, as Senator Bricker 
pointed out, at all times he was representing the public interest, tech- 
nically he represented the public interest. 

Mr. Sprincarn. He was representing the public interest, of course, 
but as an advocate. He was prosecution counsel. I take it that while 
some public-minded people might feel it would be excellent to have 
wn able, aggressive prosecutor dee iding the cases that he prosecuted, 
that the business firms that were up against him might feel a little 
differently about the matter. Or, alternatively, he might lean over so 
far backward in the other direction that the Government’s prosecution 
might be badly prejudiced. There are two sides to this picture, nat- 
urally. This disqualification works equally against the man who rep- 
resented the firm on the defense side and the man who represented the 
Government on the prosecution. That is the way it should be. 

The Cuatrman. Now we are speaking of matters of policy in con- 
firmation. Let me ask you this question: Supposing you had a case 
before the Federal Trade Commission, you were a former Commis- 
sioner but this case had nothing to do with anything you had to 
do with down there, but Mr. Kern voted on that case and he had 
participated in that case as a litigation officer some place down below. 
Do you think that you would have legal grounds for the disqualifi- 
eation of the decision, the majority decision of the Federal Trade 
Commission, because of his participation as Commissioner? 

Mr. Srrncarn. I do, indeed, if I made timely objection. 

The Cratmman. By timely you mean—— 

Mr. Sprncarn. I mean before the Commission. 

The Cuatmrman. If you came up before the Commission and saw 
him sitting there and you made the formal objection to Mr. Kern’s 
sitting on ‘the case because he had participated and they went ahead 
and made the decision you feel that you would have legal grounds 
to appeal that e to the courts and the courts would sustain you? 

Mr. Sprnearn. I do believe so. I do not say this matter is free 
from doubt, I urge you to have your own lawyers look into it, but 
I believe it is a serious problem and I believe I am right. 
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The CHairman. Well, congressional lawyers are a little rusty. 

Mr. Sprncarn. Now, I have another distinguished authority on 
my side here in a similar situation in the past and that is the present 
General Counsel of the Federal Trade Commission, Mr. Earl Kintner. 
Mr. Kintner, who is from Indiana, was my legal assistant. He is 

Republican. He ran for office in Indiana as a Republican and was 
elected. I selected him from a group of candidates, all the rest of 
them I believe were Democrats, because I thought he was probably 
the ablest lawyer of an able group and he is a very good lawyer. 
He served as my legal assistant for all except the last few months of 
my term and then “he left me about June 1953 to become General 
Counsel on the nomination of the new Chairman, Mr. Howrey. But. 
while he was my legal assistant, Mr. Kintner came to me one day and 
said in substance that “I’m sorry that I cannot participate or help 
you in working on this particular case,” I forget what he case was, 

“because I was trial attorney in the Bureau of Antimonopoly han 
dling the prosecution in that case before I became your legal assist- 
ant, and, therefore, under the Administrative Procedure Act I am 
barred from advising you in connection with the decision on this 
case due to my previous association with the prosecution before I 
became your legal assistant.” 

Of course, when I considered the matter I agreed with him and 
he did not participate, and the same thing arose on 1 or 2 other 
occasions where he similarly disqualified himself. 

The Cuatrman. But, I still pursue my point, suppose he had, 
do you think you would have legal ground to reverse that in the 
courts? The decision, if you did not agree with it? 

Mr. Sprncarn. The chances are nobody including me would have 
known about it and it probably never would have been raised, if Mr. 
Kintner had not very properly disqualified himself. 

The Cuamman. Supposing the decision was made and I was the 
lawyer and I did not like the decision, do you think I would have lega! 
grounds then to reverse that decision because of the fact of his par- 
ticipation ? 

Mr. Sprncarn. Well, I will tell you that this question or one very 
similar to it has actually been raised in the courts. There are two 
National Labor Relations Board cases—I have the citations some- 
where here in my notes—in which a legal assistant to a Board member 
at the NLRB was detailed from his office to the prosecution of a case 
to give him a rounded-out experience so he would be more useful gen- 
erally to the Board member. The respondent in the case objected on 
that ground, that this was a mingling of prosecuting and deciding 
functions in violation of section 5 (c) of the Administrative Procedure 
Act because he was a Commission or a board member’s legal assistant 
and also a prosecutor, but the court rejected the contention in that case. 
But it said that he had been completely divorced from the Board mem- 
ber, he was not working with him and he did not participate in any 
way in the decision in that case, but he was working solely as a prose- 
cutor completely under the direction of the General Counsel (who 
at the NLRB is the chief prosecutor and independent of the Board), 


and he had no connection with the decision of the Board or advising 


them in any way on that case and the court said that was all right, but 
they strongly implied that it would not have been if it had been the 
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other way. That case is VLRB v. Hanmak Mills, 200 F. 2d 542 at 


Qn 545 (3d Cire., 1952). See also 198 F. 2d 465 at 469. 

nt The same situation arises, of course, on the Supreme Court, espe 

r. cially when we have Attorneys General and Solicitors General going 
is on the Supreme Court. 

is For instance, the late Justice Jackson disqualified himself in the 
of famous Schneiderman case back in 1943 (320 U.S. 118 at p. 207). He 

A said: 

'. I do no participate in this decision. This case was instituted in June of 1939 
rf and tried in December of that year. In January 1940, I became Attorney Gen- 
| eral of the United States and succeeded to official responsibilities for it. This 

I [ have considered a cause for disqualification, and I desire the reason to be a 
l matter of record. 

( 


D You will note the case was instituted before: he became Attorney 
General and tried before he became Attorney General. Of course, 
the Supreme Court disqualification situation differs greatly from the 
case we have here today because most of the cases before the Supreme 


Court are not cases in which the Justice Department has participated, 

: whereas Mr. Kern has supervised the prosecution of all cases before 

the FTC. Moreover, Supreme Court Justices have life tenure and 
FTC Commissioners only 7 years. 

Senator Bricker. You admit if he had decided the case and his vote 


had decided it there is nothing you can do about it? 

Mr. Spincarn. No, that is ; because he is on the Supreme Court of 
the United States. If he had been on a lower tribunal—— 

The Cuatrman. In other words, it has to be somebody above to 
decide. 

Let us clear this up. You and Mr. Kern, either one of you I am 
sure knows it, what are his duties as Assistant Director of the Bureau 
of Litigation? Does he do any more than to sign cases, or does he 
pick out the Commissioners to assign the cases, or what are his duties / 
Does he participate in the case actively ? 

Mr. Sprncarn. In the first pl ice he veviews and actually signs the 
memorandum that goes to the Commission in every case recommending 
whether or not a complaint should issue. 

The CuarrmmMan. He does make recommendations, that is what I 
mean. 

Mr. Sprncarn. As I understand the situation he makes the recom- 
mendation. 

The CuatrmMan. Is that correct, Mr. Kern ? 

Mr. Kern. Yes: I perform the same function in that respect that 

Mr. Spingarn performed when he was Commissioner in recommend- 
ing individually assigned cases. 

The CuarrMan. But you make recommendations ? 

Mr. Kern. I make the proforma recommendations for complaints. 

The Caiman. All right. 

Mr. Sprncarn. In addition to that and much more important he is 
responsible, of course, the degree will no doubt differ with particular 
cases, but he is legally responsible for directiy supervising the atttor- 
heys who prosecute every case. 

Now, you talked about judges who had been district attorneys. 
That, of course, is a somewhat analogous situation and I have several 
cases of that sort. 
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The general rule, as I understand it—this is the general statement 
from 48 Corpus Juris Secundum, at page 1067: 

The rule disqualifying a judge who is or has been counsel to a party applies 
to criminal as well as civil cases. Accordingly one who has been actively en- 
gaged in any way in the prosecution of one accused of crime is disqualified as 
sitting as judge. 

Here is Meck /roy v. State (133 Pac. 2d 900 (Okla., 19438) ) : 

It held that one who was county attorney at the time an information 
was filed for a liquor violation (actually not filed by him but in his 
name by his assistant), and later was appointed or elected county 
judge, is disqualified to sit or make any order with reference to the 
case. His only duty is to certify his disqu: alification. 

The Cuarrman. But I think the sensitiveness of imparti: lity ina 
criminal case is much greater than in a quasi-judicial matter, although 
the—— 

Mr. Sprncarn. But you are dealing with property rights here that 
are very important. And the due process clause and the Administra- 
tive Procedure Act apply to FTC cases. 

Senator Bricker. You are practicing now before the Commission / 

Mr. Sprncarn. No, sir; I have never done that. 

The Crarrman. You handle no cases up there ¢ 

Mr. Sprncarn. Nocase. Asa matter of fact, while | was a member 
of the Commission I urged on them a rule which would disqualify 
ex-Commissioners from practice before the Commission for 2 years 
and I have followed that proposed rule though the Commission did 
not adopt it. 

The CuarmMman. Your 2 years are not up yet? 

Mr. Spincarn. No, sir. Not until Septe mber 26, 1955. 

Senator Bricker. So you would have no case in which you would 
have a personal interest in this matter ? 

Mr. Spincarn. No, sir. 

Senator Bricker. You are here then just as a representative of what 
or whom ¢ 

Mr. Sperncarn. I am here as an individual at the request of the Sen 
ators I named: Lehman, Murray, O’Mahoney, Neely, and Kilgore. 

Senator Bricker. Did Senator Murray send the wire! He is out 
of the country, I —— 

Mr. Sprncarn. I do not know. I did not hear he was out of the 
country unt:] this morning, but I got a wire from him. 

The Cuarman. I think, Mr. Spingar n, I have known him for many 
years; he has been one of the finest lawyers down at the Trade Com- 
mission. I think as long as he is active he has a deep interest in pol- 
icies of the Trade Commission 

Mr. Sprncarn. That is correct. 

The CHarrman. As a citizen. 

Senator Bricker. Oh, there is no question about that. I did not 
mean any inference—— 

Mr. Sprncarn. I did not come up here as a volunteer, I would not 
have come unless I had been asked by the Senators. 

Here is another case to the same effect as the McElroy case, Wood- 
land vy. State (156 Southwestern, 2d, 528). That is a 1944 Texas case. 

The Cuatrman. Off the record. 

(Discussion off the record.) 
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Mr. Sprncarn. Since the committee must recess 1 will skip the 
other cases I had. 

The CHarmman. You can put them in the record. We will leave 
the record open for you. 

Mr. SPIncarn. an right. 

Let me cite State v. Cottrell (82S. E. 162), a West Virginia case. 

In this case—dee ided in 1899—the West Virginia Supreme Court 
sustained the contention that the judge before whom the defendant 
was convicted was disqualified by reason of having signed the indict- 
ment against defendant while prosecuting attorney. The court said: 

Nor is it proper for a judge to try indictments signed by him as prosecuting 
attorney. No prosecutor likes to quash his own papers, and his knowledge of 
the facts obtained while prosecutor may tend to prejudice the prisoner's right 
to a fair and impartial trial. Evil appearances should be avoided, that the 
fountain of justice may be kept pure. 

See also People v. Cnappa (238 Pac, 731 (Calif, a) ): ae 
Ntate (174 S. W. 2d 446 (Ark., 1943) ; and 172 S. W. 2d 1 

I wish to emphasize that the general rule that judges are dina ali- 
fied to hear, decide, or take any action involving discretion in cases 
in which they have previously been counsel to any party, governmental 
or private, applies equally to civil and criminal cases. 

This general rule also applies to quasi-judicial as well as judicial 
officers. See Chief Justice Taft’s statement to this effect in his ma- 
jor ity opinion back in 1927 in 7’umey v. Ohio (273 U.S. 510 at 522). 
The Tumey case deserves attention. In it the Supreme Court held 
that it violated the due-process clause of the 14th amendment to 
the United States Constitution (which applies the same requirements 
to State action as the due-process clause in the fifth amendment does 
to Federal action) for a State quasi-judicial officer to hear and decide 
a case in which he had an official interest in the result and hence was 
not impartial, even though a State law specifically authorized him 
to do so. 

Well now, before concluding, I would like to make one suggestion 
for the commitice’s consideration, and that is that, before confirming 
Mr. Kern or anyone else for the Federal Trade Commission, the com- 
mittee take a good sharp look at the organizational setup of the Federal 
Trade Commission to see if it has not changed in fundamental respects 
from what Congress intended it to be and has become completely a 
creature of the executive rather than an independent agency responsi- 
ble to Congress and the courts. 

You, Senator Magnuson, have stated several times this morning that 
the Commission should be responsible to the Congress. 

Now, my view is that it no longer is, that it is completely a creature 
of the executive today and I hasten to add that this unfortunate situa- 
tion took place before the present administration assumed authority 
so that it is quite a bipartisan question. Actually, the main defect 
there are others—but because of the shortness of time I will skip over 
them, but the main defect today in the setup of the Commission is 
Presidential Reorganization Plan No. 8 of 1950 (which was based on 
the original Hoover Commission’s recommendations) which estab- 
lished the so-called strong chairmanship. Previously the full Com- 
mission—all five men—had exercised all the administrative and execu- 
tive as well as the adjudication functions of the Commission, but these 
were all transferred, with limited exceptions to the Chairman, under 
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plan No. 8, who is designated by the President and serves at his pleas- 
ure. Under the basic 1914 act the Commission itself designated its 
Chairman and they, in practice, did it on a rotating basis. 

Senator Scuoerret. And I might say, Mr. Chairman, at that time 
those measures came down, some of us in the Senate of the United 
States raised that question on responsible committees and I thought 
then and I still say 1t was a mistake. 

Mr. Serncarn. I must admit that when I came on the Commission 
I did not realize that, but I became aware of it because I found that the 
Chairman now had control of the whole staff, he made all appoint- 
ments with the exception of half a dozen top staff men, and even those 
he nominated and the Commission could only vote up or down. 

All other appointments, promotions, firings are by him. 

Senator Pastore. Which has led it to become an executive Commis- 
sion rather than a congressional one for the simple reason that the 
Chairman has to indicate to the President for his appointments. 1 
mean that in the very broad sense. 

Mr. Sprnearn. Yes, sir. 

Senator Pasrorr. And he has all the authority / 

Mr. Srrncarn. In addition to controlling personnel, he has control 
of functions, who does what. He allocates the functions among per 
sonnel and units. He also controls the use and expenditure of all 
Commission funds. 

Senator Purretn. And this change took place in what year / 

Mr. Spincarn. This change took place in 1950 under Presidential 
Reorganization Plan No. 8, 

Senator Purrer.. That is what I understood, but I wanted the rec- 
ord to be clear. 

The CHarrMan. We are clear on that. The Senator from Kansas 
and I opposed it and we still oppose it. 

Senator Purre.ty. I take my hat off to the chairman. 

Mr. Sprncarn. I realize that all blessings do not flow from Demo- 
crats or all crimes from Republicans. 

The CuarrMan. They proposed the same thing for the FCC and we 
were successful in stopping that. 

Mr. Sprncarn. So, the way it works now you have 1 giant and 
+ pygmies on the Commission. The chairman controls everything. 
He therefore controls policy because the staff prosecutors and investi- 
gators know the chairman’s views and since he controls their promo- 
tions and opportunities it is not likely that they are going to follow 
anything except his views. He doesn’t have to tell them what to do 
in specific instances. They know his views and his power and they 
are human beings. 

Now, in my opinion that is a bad setup. Jim Mead was chairman 
when I was on the Commission. He, of course, at that time, believed 
that the strong chairmanship was a good thing and I am frank to say, 
as much as I admire and respect Jim Mead, he and I argued very 
sharply toward the end of my term about the powers of the chairman 
versus the full Commission, though he and I were friends and fellow 
Democrats. Now he has changed his mind somewhat and I believe if 
you asked him what he thought about the strong chairmanship he 
would say that it was a mist: ake. In my opinion it is a grave mistake, 
a mistake even under an independent chairman like Jim Mead who 
exercised his great powers quite sparingly. And, of course, a worse 
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mistake under a chairman who exercises his powers unsparingly and 
who willingly accepts the domination ot whoever may be the in- 
cumbent President and his administration. 


The CrairMan. , do you think we ought to ask the nominee 
what he thinks about it. 


Mr. Sptincarn. But, basically it is not a matter of personalities. It 
is a question as to whether you have fundament: lly an Executive- 
controlled agency or whether you have an independent agency respon- 





sible to Congress and the courts. You no longer have that latter and 
| think you gentlemen might want to look at that setup before you 
approve anyone for a seat on the FTC. It would not hurt the work 


of the Commission because a Commissioner stays on unt 
is confirmed and qualifies. 

The Crairman. Well, the reason that the law provides for 7-year 
terms was to get away ys: that so that no President, whether he be 
Republican, Democrat. a President could have this control. It was 
to spill over the 7 (-vear he l iod and it has been a very vood thing except 
that we let this reorganization get through. Some of us opposed it. 
Then they tried it on the FCC and I would not be surprised if the 
Hoover Commission in their final report will re-reconimend it to some 
other agencies. 

Mr. SprnGarn. In my opinion, the first step toward restoring the 
FTC to its proper status would be the repeal by Congress of Reorgani- 
zation Plan No. 8 of 1950. I hope this committee will sponsor and 
push through a bill doing that. If the FTC is to be Executive con- 
trolled, you might as well abolish it and transfer its functions to the 
Department of Justice. I ask permission—when I left the Commis- 
sion in 1953—September 1953—1 issued a statement in which I dis- 
cussed this very matter about the independence of the Commission 
and how it had fallen under Executive domination, and I ask that that 
statement, which is not too long, go into the record at this point. 

The Cramman. We will be glad to have it go in, because the com- 
mittee is very interested in that. 

(The document is as follows :) 


1] his suecessor 


FEDERAL TRADE COMMISSION, 
Washington 25, D. C., September 21, 1953 











STATEMENT BY COMMISSIONER SPINGARN ON COMPLETING HIS TERM AS FEDERAT 
TRADE COMMISSIONER 


My term as Federal Trade Commissioner expires on September 25 and I am 
leaving Government service at that time. 

I have no illusions that I have made any great contribution to the Commission’s 
work during the 3 years I have been Commissioner. In any event, that is an 
appraisal which is better left to others. But I have learned a number of things 
about the practical aspects (as distinguished sometimes from the theoretical ) 
of how an antimonopoly agency such as the Federal Trade Commission should 
operate in order to serve the public interest most effectively. I think these are 
of sufficient value to be worth recording : 

(1) To be worth its salt the Commission must be truly independent. Such was 
was the intent of Congress when it established the Commission in 1914 on [resi- 
dent Wilson’s recommendation. In 1935 the Supreme Court, 2 conservative 
Supreme Court on which the first appointee of Franklin D. Roosevelt had not yet 
taken his place, confirmed the independence of the Commission from Presidential 
and political domination by its famous decision in the Humphrey case. 

The Commission should be basically responsible only to the Congress which 
gave it its charter and to the courts which review its quasi-judicial actions. If 
the Commission falls under the domination of the President it can accomplish 
little that cannot be accomplished by the Department of Justice, which is properly 












































































































































Z NOMINATION OF WILLIAM C. KERN 


an executive branch agency under the direct control of the President. Under 
such circumstances, the Commission might as well be abolished. 

That the trend is definitely in the direction of Executive domination of the 
Commission is indicated by the fact that its budget requests submitted to Con- 
gress sare not really its own but those of the President’s Budget Bureau, that the 
Commission must secure clearance from the Budget Bureau in recommending 
legislation, and that the Commission’s reorganization plan which became effective 
in 1950 unduly centralizes power over the staff (as well as other matters) in 
the hands of the Chairman who is more responsive to the President than to the 
Commission since he is designated as Chairman by the President and serves as 
such at the will of the President. 

With their power over appropriation requests, legislative recommendations, 
and utilization of the staff thus eliminated or sharply curtailed, the Commis- 
sioners other than the Chairman have little else to do but render decisions on 
particular cases. But through his control of the staff the Chairman can effec 
tively determine which cases shall ever reach the Commission for decision. He 
does not need to give specific directions to the staff to accomplish this result. 
The staff's knowledge of his views on particular issues is quite enough. 

This is a far ery from the role of a “body of experts’ which the Commissioners 
were originally intended to be. 

It is true that these changes resulting in a centralization of power took place 
during Democratic administrations. But this is irrelevant to the substance of 
the issue. The hard fact remains that no group of men can be said to econ- 
stitute an “independent” body worthy of the name if control over appropriation, 
over legislation, and over staff is lodged elsewhere. This is true in 1953; it will be 
equally true 4 years hence if a Democratic President is elected in 1956. 

(2) To be effective, the Commission must have a highly competent and uncowed 
staff which genuinely believes in the objectives for which the Commission was 
established. This means that members of the staff must also enjoy a large degree 
of independence. Such independence is necessary if the Commission is to attract 
really able men in the first place. Young men of competence and integrity will be 
reluctant to choose publie service in the Commission as their careers when it 
becomes known that the staff is to be attacked each time the administration 
changes. And when promotions and dismissals are made for political reasons, 
those staff members who have already invested many years of their lives in the 
Commission’s work and who are not dismissed will almost inevitably find that 
their work and their professional judgments are warped by the political winds. 

There are ominous signs that political considerations are beginning to dictate 
staff appointments, reassignments, promotions, and dismissals. This develop- 
ment will be much harder to resist because of the increasing concentration of 
executive power over the Commission to which I have already referred. 

Just as the Commission was originally intended to be independent, it was also 
intended to have a degree of continuity and experience with the problems with 
which it must deal, and to provide a degree of consistency in its interpretation 
and enforcement of its laws. It was for this reason that Commissioners were 
given long terms (7 years) and that those terms are staggered. 

3ut if continuity is important in the Commission itself, then it is at least 
equally important in the staff. In their work the staff must continually be 
referee between the public interest and some particular business interest. Hap- 
pily, the public interest coincides with the interest of healthy, vigorous, competi- 
tive business. There is no such thing as being antibusiness—a term so popular 
with the business journals—and at the same time being propublic interest. In- 
deed, the competitive free-enterprise system was and is conceived as the system 
best serving the public interest. That is why we have chosen this particular 
system and seek to maintain it. Every member of the staff knows this. I 
have known no member of the staff who is antibusiness. 

Obviously the conflicts are not between the public interest and business in 
terest as such. They are between public interest and monopoly interest. These 
conflicts arise when a challenge is raised to some unfair method of competition 
by which some business interest hopes to enhance its profits or monopoly con- 
trol, or when the details of such a situation are set out in a factual report. Ac 
cording to customs of the day, it is quite natural that these interests make both 
public and private attacks upon those members of the staff who they believe to 
be responsible for exposing or challenging their unfair practices. But if such 
staff members are now to be fired or demoted and are to be replaced by persons 
whose views are commended by the regulated, then the Commission will lose its 
reason for being. 
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Of course, the staff needs fresh blood from time to time. But the newcomers 
should be brought in on the basis of ability and belief in the Commission’s 
objectives rather than on the basis of political orientation. I think I can fairly 
say that I have practiced what I preach. When I first came to the Commis- 
sion in 1950, I picked a Republican to be my legal assistant from a group of 
capable candidates for the job, most of whom were Democrats. I picked the 
man I did because I thought he was the ablest lawyer in the group and because 
he convinced me that he believed in vigorous enforcement of the antitrust laws. 
He did a fine job as my legal assistant, and he is today the General Counsel of 
the Commission. 

This brings me to a collateral observation: If the Commission is to serve its 
purpose, then there must be intelligent and uncensored exposition of the point 
of view of Commissioners who are in the minority or particular issues. And 
there cannot be intelligent and uncensored exposition of minority views unless 
minority members have the same access to staff assistance as Commissioners 
vho are in the majority, and equal access is possible only if staff members are 
onfident that they will not be penalized for assisting minority members, wheth- 
er Democratic or Republican, in developing independent appraisals of a particu- 
lar set of facts or in documenting their point of view. 

(83) The Commission should not be afraid to deal with controversial matters 
and should be tough enough to take its lumps for doing so. If the Commission 
‘concentrates on noncontroversial and trivial matters it will probably make few 
enemies but it will not be doing the job for which it was intended, and it will not 
be worth its keep. 

Monopoly interests are powerful, and they have large financial stakes in 
continuing their monopoly practices. They have many media available for 
expressing their point of view. There are certain to be roars of rage and 
threats of reprisal from those quarters against any Federal Trade Commission 
which effectively does its job of preventing or exposing monopolistic practices. 
fhe Commission should be completely fair in its dealings with business, big 
or little, but the Congress and the country should be wary of a Commission 
which is too highly praised by the business community: A good umpire’s value 
is not gaged by his popularity with the ballplayers. 

(4) The Commission is substantially too small for the job it has and it should 
actively seek adequate appropriations, Virtually all objective authorities who 
have examined the matter agree that the Commission’s appropriations are 
wholly inadequate. When present reductions-in-force are completed, the Com- 
mission will have 600 employees or less. This is about 15 percent less than 
it had in 1939 (or indeed than it had in 1918), although in the intervening 
years the problems with which the Commission has to deal have enormously 
increased in size. Moreover, figures now available to the Commission indicate 
that economie concentration—the wellspring of the monopoly power which the 
Commission was set up to fight—has also inereased. It is as if the population 
of a community and its crime rate increased severalfold while at the same time 
the police force was reduced. 

The principal fault seems to lie with the technicians of the Bureau of the 
Budget who are adept at slashing appropriation estimates without regard to 
whether they are for oyster forks for naval officers’ messes or for antimonopoly 
work. These technicians are apparently unable to lift their eyes from the 
bark on the trees to the whole forest. They have displayed no ability to 
differentiate between the more or less routine functions of government and those 
vital activities which have a far-reaching impact on our economy and on the 
maintenance of our free institutions. 

However, the Commission, too, has been at fault for not more aggressively 
seeking adequate appropriations over the years. Like the Budget Bureau, the 
Commission itself must realize that the size of antitrust appropriations repre- 
sents a top-level economie and political judgment in the best sense of the term. 
The Commission should not be content to accept as final the decisions of the 
Budget technicians but should vigorously carry its fight for adequate funds to 
the White House and to the Congress. 

(5) The Commission should strongly resist the current efforts to weaken 
ir emasculate the antitrust laws. Some of these efforts are already detectable 
in our midst. Others are visible on the horizon. In opposing such pressures, 
the Commission should not pull its punches because its views may be unpopular 
n some powerful quarters. It should draw on its expert economic and legal 
staff as a reservoir of information with which to support good antitrust legisla- 
tion and oppose bad. It should freely furnish Congress with its best judgments 
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on all legislative matters affecting competition and provide it with facts in 
support of those judgments. If the majority of the Commission is not willing 
or able to do this, the burden falls on the minority to do so. 

(6) The Commission should strongly resist efforts to influence its quasi 
judicial decisions in extra-legal ways. One of the best ways to do so is to 
publicly pinpoint such efforts as they occur. The Commission probably is not 
recipient of as much pressure of this sort as some other quasi-judicial commis- 
sions, notably those which issue certificates of convenience and necessity, but 
such pressures are not unknown here. One such effort was defeated within the 
last year in the way I have mentioned, that is, by publicly pinpointing it. 

(7) The Commission should select its cases more advertently. At present and 
for the foreseeable future, the Commission’s funds are woefully inadequate for 
the task at hand. This makes it essential that the Commission select with the 
greatest care the cases in which it is going to expend its meager resources. It 
must stop emulating the oyster, taking only whatever comes in on the tide. 
Instead, it must focus its energies on those particular cases which affect the 
broadest public interest and hold the greatest promise of deterring monopoly 
and promoting competition. This means that the Commission must increase 
the size of its economic staff. It is the economic staff which must be relied 
upon to furnish the Commission with current economic intelligence as to where 
monopoly sorespots in the economy are developing in order that the Commission 
may then bring its maximum leverage to bear on those particular points, It 
is the economic staff also which must be relied upon to furnish the Commission 
with practical judgments as to the effects of orders which the Commission con- 
templates issuing. 

(8S) The Commission should do more work in the economic reporting field. 
The Hoover Commission concluded that this phase of the Commission’s work 
constituted its most valuable contribution. Many laws have stemmed directly 
or indirectly from the Commission’s economic reports, including such splendid 
publiec-interest statutes as the Securities and Exchange Act, the Public Utilities 
Holding Company Act, the Robinson-Patman Anti-Price-Discrimination Act, and 
the Antimerger Act. It is sad to have to report that the Commission has fewer 
economists assigned to this work today than ever before in its history and that 
several of the very best of these have recently received their reduction-in-force 
or demotion notices. It is perhaps only a coincidence that this is one of the 
most controversial areas in which the Commission operates, but I am allergic 
to this type of coincidence. 

(9) The Commission should not rely on unenforceable voluntary agreements 
to discontinue illegal practices in the antimonopoly field. Unquestionably, a 
good deal of useful work can be done through voluntary procedures in the field 
of false and misleading advertising. The antimonopoly field is another matter 
Although voluntary procedures may appear plausible and alluring, it is too 
much to hope that businessmen will discontinue highly profitable monopolistic 
practices on the basis of unenforceable voluntary agreements. The chief result 
of such agreements will be to delay the day when effective enforcement and the 
resulting protection of the public can be obtained. 

(10) The Commission should make the meaning of its work more understand- 
able to Congress and the public. The Commission’s complaints, orders, rules, 
stipulations, and even its annual reports to Congress and its press releases tend 
to be cloaked in legal goobledygook which often has very little meaning to those 
who are not trained as lawyers. The Commission should try to translate its 
legal verbiage into simple and understandable language which the general public 
as well as the business community can understand. 

(11) The Commission should not wrap its quasi-judicial robes too tightly 
around itself. The Commission should remember that, in addition to its legal 
casework, it is also entrusted with important policy and factfinding functions. 
It should be prepared to exercise these functions and defend itself for doing so 
against the inevitable attacks. If the Commission stands mute in such con- 
troversies on the grounds that it is not appropriate for quasi-judicial officers 
to do otherwise, the Congress and the public will be denied the benefit of the 
impartial factual data which the Commission was intended to provide. This 
would mean that only one side of public issues of great importance to the 
country would receive adequate discussion and explanation. 

Antimonopoly work is in the best traditions of both our great political parties. 
I hope that both parties will give less lipservice and more substance to these 
traditions than they have in the past. 
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The record of my own party in antimonopoly matters has not been as good 
as it should have been. But from present indications, its record will probably 
stand up pretty well against the record of the new administration. 

The recent history of other great countries strikingly demonstrates the roll 
which monopoly (in the form of great cartels) can play in the destruction of 
economic and personal liberties where it is unhampered by effective antitrust 
laws. Our American antitrust laws are unique in the world. I believe in 
their objectives. I think most Americans do. I think too that most Americans 
share my conviction that, except in those limited situations where monopoly is 
inherently necessary by the nature of things, honestly competitive private enter 
prise is vastly preferable to Government ownership. But lipservice to these 
ideals isn’t enough. They must be translated into practical realities And 
that means maintaining effective antitrust laws enforced by able, honest, and 
independent, unfrightened men, given enough money to do the job. 

As a Democrat, perhaps I should be delighted with the political issue which 
would be given to my party if the Republicans should scuttle or sabotage our 
antitrust laws and programs. However, as an American, I feel that this work 
is much too important to our economic and political freedoms to be treated as 
a partisan issue. I hope that both parties will treat it in accordance with its 
true importance to our free institutions rather than as a political shuttlecock 

As a first step toward treating this problem on its merits, I urge that Congress 
reexamine the status of the Federal Trade Commission in order to determine 
what legislation is necessary to restore to the Commission the independence 
from Presidential domination necessary for it to carry on °*.ectively the anti 
monopoly job which Congress has assigned to it. 

The Cuarrman. Again I have to repeat that these commissions are 
arms of Congress and were intended to be arms of Congress. 

Mr. Sprncarn. And, Senator, this is out of no disrespect to Mr. 
Kern who is a victim of circumstances and who, himself, is a splendid 
chap, but it seems to me that you might be throwing fuel on thie fire 
of Executive domination here because you have a man, although a 
able man, who has been hand-groomed by the Chairman, who was 
promoted by the Chairman from the ranks, as it were, to 1 of the 10 
or 12 top sti iff jobs a year ago, who is now appointed to the Com 
mission s minority side on the Chairman’s recommendation, who else’s 
could it have been, by the President. Be he the most remarkable 
man in the world it is hard to believe that he is going to be willing 
to tangle with the Chairman when he thinks he is wrong on major 
polices or issues in the same way that a man who had not given those 
hostages to fortune, in a sense, might do. 

This is no reflection on the candidate, this is just a statement about 
human beings and how they operate. 

Senator Pasrorr. As against that you have the very outstanding 
case of Sam Liebowitz who represented more criminals in New York 
City than any man in the history of the bar and yet he is pecoring 
the toughest man against crimin: als since he has been on the ben 

The Cuarman. There is an old saying about those who re form are 
the worst. 

Senator Payne. Off the record. 

( Discussion off the record. ) 

The Cuairman. Mr. Spingarn, we deeply appreciate you coming 
and I am sure the committee also appreciates that your interest in 
this matter is purely impersonal and I have known for a long time 
your interest in the workings of the Federal Trade ¢ aneditatilin, it is 
really the real public interest body that Congress created- 

Mr, Sprncarn. Yes, sir. I appreciate the careful attention you and 
the committee have given my testimony, Mr. Chairman. 

64519—55——_6 
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The CuatrmM,n (continuing). And should try and continue in that 
respect. 

Mr. Spincakrx. May I have an opportunity to read my testimony 
and make correct ions, if necessary ¢ 

The Crairnman. Yes, because this is a very technical and legal 
matter we are discussing and we will leave the record open for you 
to make any changes you W ish at this time. 

Oif the record. : 

( Discussion ott the record. ) 

The CHatrmMan. The committee will recess until 2 o’clock. 

Thereupon, af 12:25 p. m., the committee was recessed to reconvene 

at 2 p.m.) 


AFTERNOON SESSION 


The CHairman. The committee will come to order. All the Senators 
are not here but they will be coming in. 

Mr. Kern, would you like to add something? 

Mr. Kern. Mr. Chairman, the only thing I wish to add is with 
respect to Mr. Spingarn’s authority. He cited, as an authority, Mr. 
Earl Kintner, the General Counsel of the Commission, who was his 
legal assistant and he spoke with high regard for Mr. Kintner’s legal 
abilities, and so forth, and cited him as an authority. 

l asked Mr. Kintner sometime ago to prepare a memorandum with 
respect to the qualifications question which fully supports the position 
that I have taken and [ ask that that be made a part of the record. 

The CuarrmMan. That will be made a part of the record, along with 
whatever Mr. Spingarn wants to add. 

Mr. Kern. Thank you. 

(The memorandum referred to is as follows :) 


OFFICE MEMORANDUM, UNITED STATES GOVERN MEN1 


May 27, 1955. 

To: William C. Kern, Assistant Director, Bureau of Litigation. 
From: General Counsel. 

Subject : Disqualification in certain cases handled as staff member. 

This is in response to your request for opinion regarding the propriety of your 
sitting in an adjudicative capacity as a member of the Federal Trade Commission 
in matters which have previously come to your attention as Assistant Director, 
Bureau of Litigation. 

My conelusion is that you should disqualify yourself in certain limited classes 
of cases, not because it is required by law, but on the basis of broader ethical and 
policy considerations. 

By their very nature, the reculatory agencies of the Federal Government com- 
bine the functions of investigation, prosecution, and adjudication. Investigative 
functions are lodged in the Federal Trade Commission by reason of sections 6 
and 9 of the Federal Trade Commission Act: the functions of prosecution are 
conferred by section 5, which provides for the issuance of complaint, and by 
section 3 which provides that the Commission may by one or more of its members, 
or by such examiners as it may designate, prosecute any inquiry necessary to its 
duties in any part of the United States; the adjudicative powers are found in 
section 5, which provides that the Commission after hearing shall where appro- 
priate issue orders to cease and desist. 

Under its organic act, the Commission itself is fully responsible for the conduct 
of all such functions, whether they be performed personally or by subordinates 
pursuant to delegation. 

Because of abuses (some real, some imagined) which had been occasioned by 
the commingling of the investigation-prosecution with adjudicative functions, 
the Committee on Administrative Procedure of the Attorney General in 1941 
recommended, and the Congress in 1946 adopted, with certain exceptions, the 
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principle of separation of functions in adjudicative proceedings. Section 5 (c) 
of the Administrative Procedure Act of 1946 provides: 

“(c) Separation of Functions.—-The same oflicers who preside at the reception 
of evidence pursuant to section 7 shall make the recommended decision or initial 
decision required by section 8 except where such officers become unavailable to 
the agency. Save to the extent required for the disposition of ex parte matters 
as authorized by law, no such officer shall consult any person or party on an) 
fact in issue unless upon notice and opportunity for all ; arties to participate 
nor shall such officer be responsible to or subject to the supervision or direction 
of any officer, employee, or agent engaged in the performance of investigative 
or prosecuting functions for any agency. No officer, employee, or agent engaged 
in the performance of investigative or prosecuting frnetions for any agency 
in any case shall, in that or a factually related cause, participate or advise in 
the decision, recommended decision, or agency review pursuant to section & ex 
cept as witness or counsel in public proceedings. This subsection shall not apply 
in determining applications for initial licenses or to proceedings involving the 
validity or application of rates, facilities, or practices of publie utilities or car- 
riers; nor shall it be applicable in any manner to the agency or any member or 
members of the body comprising the agency.” a 

The last exemption of section 5(c) : ‘Nor shall it be applicable in any manner 
to the agency or any member or members of the body comprising the agency” 
indicates that the act was not intended to alter the existing een of the 
Commission or a Commissioner to participate at any stage of a proceeding or 
to alter the responsibility of the Commission for the conduct of all stages of a 
proceeding. 

Any doubt on this score is removed by reference to the congressional reports 
where the exemption was explained: “Such a provision is required by the very 
nature of administrative agencies, where the same authority is responsible for 
both the investigation-prosecution — the hearing and decision of cases.” (S. 
— 752, 79th Cong., 1st sess., p. 18; H. Rept. 1980, 79th Cong., 2d sess., p. 30; 

. Doc. 248, 79th Cong., 2d sess., pp. ‘one and 262.) 

Similar conclusions are reac hed in the Attorney General’s Manual on the Ad- 
ministrative Procedure Act (1947) at page 58, where the discussion concludes: 
“Thus, if a member of the Interstate Commerce Commission actively participates 
in or directs the investigation of an adjudicatory case, he will not be precluded 
from participating with his colleagues in the decision of that case.” 

Clearly, the separation of functions requirement of the Administrative Proce- 
dure Act does not apply to the heads of agencies. Participation by a member of 
the Federal Trade Commission at any stage of a proceeding, therefore, whether 
it be in investigation or prosecution, would not as a matter of law preclude the 
Commissioner from participating in the ultimate decision. 

On this basis, I would conclude that since the Administrative Procedure Act 
permits a Commissioner to participate at any stage of a proceeding without dis- 
qualification, that act does not require that a staff member who has participated 
at earlier stages of cases and thereafter becomes a Commissioner be as a matter 
of law disqualified from participating in the ultimate decision in such cases. 

However, I would urge you in this matter not to rely on the letter of the 
Administrative Procedure Act, but to comply fully with its spirit, and on that 
basis to refrain from participating in an adjudicative capacity in cases in which 
you have actively participated as a prosecutor. 

The spirit of the Administrative Procedure Act exemption as to agency heads 
in section 5 (c) is indicated by a statement appearing in both the Senate and 
House reports: “There too, the exemption is not to be taken as meaning that 
the top authority must reserve to itself both prosecuting and deciding func- 
tions. To be sure, it is ultimately responsible for all functions committed to it, 
but it may and should delegate the actual supervision of investigations and 
initiation of cases to responsible subordinate officers” (S. Doc. No. 248, 79th 
Cong., 2d sess., pp. 204 and 262). 

The same idea is illustrated by a statement in the final report of the Attorne y 
jeneral’s Committee: “For this same reason, the advocate—the agency’s attor- 
ney who upheld a definite position adverse to the private parties at the hearing— 
cannot be permitted to participate after the hearing in the making of the deci- 
sion. A man who has buried himself on one side of an issue is disabled from 
bringing to its decision that dispassionate judgment which Anglo-American wer 
tion demands of officials who deny questions” (Final Report, 8. Doc. No. 8, 77th 


Cong., Ist sess., p. 56). 
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The Federal Trade Commission early established and has continuously adhered 
to very high standards of observance of the provisions of the Administrative 
Procedure Act. These standards, in the realm of separation of functions, are 
indicated by the following statement of policy: 


“SUPERVISORY EMPLOYEES 


“When irivestigative or prosecuting functions within the meaning of 5 (c) are 
performed in any Bureau, since the head of that Bureau is charged with super- 
vision of the work of employees assigned to the Bureau and with responsibility 
for the proper performance of the duties assigned, the head of the Bureau is 
barred from participating or advising in any decision in a formal case with respect 
to whihch investigative or prosecuting functions have been performed in the 
Bureau which he supervises. The same is true with respect to assistants to 
Bureau heads and other supervisory employees in a Bureau to the exrtent that 
investigative or prosecuting functions performed in the Bureau have been super- 
vised by them under the general direction of the Bureau head. 

“There is nothing in 5 (ec) which would prevent, for example, a prosecuting 
attorney participating or advising in a decision other than as a witness or coun- 
sel in public proceedings, provided he has not performed an investigatory or 
prosecuting function in the particular case or a factually related one. However, 
because of uncertainties attending the resolution of the question of participation 
in investigation or prosecution, considerable care should be exercised not to 
request consultation or advice from a member of the investigational or prosecut- 
ing staff who might reasonably be considered to have performed any investigative 
or prosecuting function in connection with the particular case or a factually 
related one. 


* * 


“BUREAU OF LITIGATION 


“Tnasmuch as the primary function of this Bureau is the prosecution of cases 
before the Commission, the head of the Bureau is barred by 5 (¢) from partici- 
pating or advising in the decision in any case in which such functions have been 
performed by the Bureau. The assistants and other supervisory employees in 
that Bureau are barred to the extent indicated under the heading “Supervisory 
Employees,’ and attorneys are barred in any case in which they have actually 
performed prosecuting functions, or a factually related case.” 

(Report of Administrative Procedure Committee on Certain Aspects of the 
Effect of the Administrative Procedure Act upon Internal Operations of the 
Commission, April 29, 1948, approved and adopted by the Commission November 
17, 1948. Emphasis added.) 

Recently a task force of, the Commission on Organization of the executive 
branch of the Government commended the Federal Trade Commission for having 
wholeheartedly conformed its procedures in accord with the broad remedial 
purposes of the Administrative Procedure Act. (Report of Task Force on Legal 
Services and Procedure, pp. 139-140.) 

In order to comply with the highest standards of legal ethics, with the spirit 
of the Administrative Procedure Act, and with long-standing Federal Trade 
Commission policy of attempting at all times to conduct its proceedings in a 
manner beyond reproach, I would recommend that you disqualify yourself from 
an adjudicative capacity in the following: (@) Cases in which you have actively 
engaged in the prosecution of a complaint: (>) cases in which you have directly 
supervised the prosecution of a complaint: and (¢) cases, if there are any in 
addition to the above, where your name appears in the official record, on the 
brief or other similar prosecution-type documents, as counsel in support of the 
complaint. 

I would specifically exclude necessity for disqualification in cases involving 
purely ministerial or administrative work, such as the assignment of attorneys, 
approval of hearing dates, etc., in any case not involving active supervision or 
work of significant importance on your part. I would also exclude cases where 
you had merely signed interoffice memorandums, whether or not such memoran- 
dums recommend complaints or additional investigations for in such cases your 
approval would ordinarily be pro forma. Moreover, such approval would in no 
way be inconsistent with the work ordinarily and regularly performed by indi- 
vidual Commissioners and the Commission. 
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The above standards are objective, and the cases included thereunder are 
readily ascertainable. In addition, I would suggest that you apply your own 
subjective standards in any case where, because of past duties or associations, 
you doubt your ability to apply “that dispassionate judgment which Anglo 
American tradition demands.” I would also advise that, bearing in mind the 
importance of public opinion as to impartiality, vou adopt very liberal standards 
in entertaining and considering motions for disqualification. Recognizing youn 
outstanding ability and objectivity, as well as your high reputation both within 
and without the Commission for absolute and unquestioned impartiality, [ an 
ticipate that very few, if any cases for disqualification would arise under this 
paragraph, 

Since you withdrew from prosecution duties May 1, 1955, and since the Fed 
eral Trade Commission, as never before in its history, is virtually current in its 
litigation and decisional work, it is my opinion that upon assumption of office, 
disqualification would, under the standards herein recommended, result 
relatively small number of cases. 

I have suggested both objective and subjective standards which you may adopt 
for your guidance during the relatively brief period in which some conflicts of 
interest may arise by reason of your prior staff position. In the final analysis, 
the problem is a personal one which you, ever mindful of the high ethical stand 
ards of our legal profession, will have no difficulty in fairly resolving on a case 
by case basis. 

You may wish to recall the following statement in the case of In re Nevitt, et al. 
(117 Fed. 449, 8th Cir. 1902) : 

“A judge is not disqualified to hear and determine a lawsuit because in some 
other action between other parties, in which the same or similar questions of 
law or fact were involved, he was of counsel for one of the litigants. If he were, 
the cases would be few in which a judge, Who was an active practitioner before 
he ascended the bench, would not be disqualified, and the best qualification for 
judicial position would be idleness and ignorance” (p. 452). 

However, in the same case the court reached this well-reasoned conclusion : 

“It is customary, desirable, and proper for every member of the judiciary to be 
anxious and eager to escape the hearing and decision of every case in which he 
has either interest or bias, to avoid not only the evil of disqualification, but even 
the appearance of such evil” (p. 451). 


ih i 


Fart W. KINTNER, 
General Counsel. 


STATEMENT BY STEPHEN J. SPINGARN 
Since the hearing of June 16, 1955, I have been furnished a copy of the memo- 
randum opinion of May 27, 1955, to Mr. Kern from the General Counsel of the 
Federal Trade Commission, Mr. Kintner, which Mr. Kern has inserted in the 
record. This memorandum deals with the question of Mr. Kern’s possible dis- 
qualification to decide cases as a Commissioner in the prosecution of which he 
previously participated. This was the subject of my testimony on June 16. 

Mr. Kintner arrives at partially the same result that I did—namely, disquali 
fication of Mr. Kern to participate in the decision of certain cases as a Com 
missioner, but he does so by quite a different route than I do. However, he 
believes that Mr. Kern should be disqualified in only “a relatively small number 
of cases.” On the other hand, I believe there will be disqualification in a large 
number of cases, including almost all of the most important cases pending before 
the Commission. 

Unfortunately, Mr. Kintner’s opinion does not discuss or even mention the 
due process clause of the fifth amendment to the Constitution and its possible 
application to Mr. Kern’s situation, entirely aside from the Administrative 
Procedure Act or any other statute. Nor does Mr. Kintner mention the Wong 
Yang Sung case (339 U. S. 383 (1950) ), the leading case on the separation of 
functions under the Administrative Procedure Act, and its possible application 
to the Kern case. 

Mr. Kintner concludes that the letter of the Administrative Procedure Act 
does not disqualify Mr. Kern from participating in the decision on any case 
hefore the Commission, regardless of any previous participation on his part in 
the case as a prosecutor. 

However, Mr. Kintner believes that the spirit of the Administrative Procedure 
Act does disqualify Mr. Kern in certain categories of cases. 
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Thus Mr. Kintner advises Mr. Kern: “I would urge you in this matter not 
to rely on the letter of the Administrative Procedure Act, but to comply full; 
with its spirit, and on that basis to refrain from participating in an adjudicative 
capacity in cases in which you have actively participated as a prosecutor.” 

More specifically, Mr. Kintner then advises Mr. Kern: “In order to comply with 
the highest standards of legal ethics, with the spirit of the Administrative Pro- 
cedure Act and with longstanding Federal Trade Commission policy of attempt- 
ing at all times to conduct its proceedings in a manner beyond reproach, I would 
recommend that you disqualify yourself from an adjudicative capacity in the 
following: (a) Cases in which you have actively engaged in the prosecution of 
a complaint; (4) cases in which you have directly supervised the prosecution 
of a complaint: and (¢) cases, if there are any in addition to the above, where 
your name appears in the oflicial record, on the brief, or other similar prosecution- 
type documents, as counsel in support of the complaint.” ' 

Mr. Kintner then limits the scope of the above advise to Mr. Kern on the cases 
in Which he should disqualify himself by saying: 

“I would specifically exclude necessity for disqualification in cases involving 
purely ministerial or administrative work * * * in any case not involving active 
supervision or work of significant importance on your part. I would also exclude 
eases where you had merely signed interoffice memoranda, Whether or not such 
memoranda recommend complaints or additional investigations, for in such 
cases your approval would ordinarily be pro forma.” 

Mr. Kintner then states that in addition to the objective standards for M1 
Kern’s disqualification [quoted above]: 

“I would suggest that you apply your own subjective standards in any case 
where, because of past duties or associations, you doubt your ability to apply 
‘that dispassionate judgment which Anglo-American tradition demands.’ ” 

Curiously, Mr. Kintner than appears to concede that parties before the Coin 
mission may not agree with his view that any disqualification of Mr. Kern is a 
voluntary rather than a mandatory matter, based on the spirit rather than the 
letter of the law. He does so by admitting that motions to disqualify Mr. Kern 
nay be filed, and presumably these wounid be based on legal rather than spiritua! 
considerations. Thus Mr. Kintner states: 

“IT would also advise that, bearing in mind the importance of public opinion 
as to impartiality, you adopt very liberal standards, in entertaining and con 
sidering motions for disqualification.” 

Finally, Mr. Kintner concludes: 

“It is my opinion that upon assumption of office disqualification would under 
the standards herein recommended, result in a relatively small number of cases.” 

In short, the difference between my views and those of Mr. Firtner is that 
he thinks that Mr. Kern's disqualification will be a voluntary affair, based on 
the spirit of the law, the highest standards of legal ethics, longstanding FTC 
policy of attempting to conduct its proceedings at all times in a manner beyond 
reproach, and public opinion about impartiality ; whereas I think that, in addi 
tion to the reasons stated by Mr. Kintner, Mr. Kern’s disqualification will be a 
mandatory matter, based on the requirements of section 5 (c) of the Administra 
tive Procedure Act and of the due process clause of the fifth amendment. 

In addition, Mr. Kintner thinks that the cases in which Mr. Kern should dis- 
qualify himself will be a relatively small number, while I think that Mr. Kern 
will be disqualified in a very substantial number of cases, and, moreover, that 
these will include most of the really important cases before the Commission. 

Despite my respect for Mr. Kintner’s legal ability, I find his arguments 
unpersuasive and I adhere to the views which I gave to the committee on 
June 16. 

However, from the standpoint of the committee and the Senate in their 
consideration of the Kern nomination, it does not really matter whether Mr. 
Kintner is right in his opinion that Mr. Kern’s disqualification in individual 
eases should he become Commissioner is a voluntary (but nonethelelss com 
pelling) matter based on moral considerations, or I am right in my opinion 
that his disqualification is also a mandatory matter, based on statutory and 
constitutional considerations. Under either Mr. Kintner’s or my view, there 
will be some disqualification of Mr. Kern. 

The basic issue, therefore, now before the committee is how serious will be 
this admitted disqualification, not merely in number of cases but rather in the 
importance of the cases involved, and, accordingly, to how great an extent 
will it prevent Mr. Kern from carrying out the duties of a Commissioner during 
his 7-year term. 
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Mr. Kintner thinks that there should be disqualification in relatively few 
cases, but he gives no valid reasons for this opinion, and he fails to discuss 
the question at all in terms of the importance of the cases involved in dis 
qualification. 

Moreover, Mr. Kintner does not discuss the legal duties of Mr. Kern’s present 
position as Assistant Director of Litigation. In this post he is the Commission’s 
No. 2 prosecutor, and he actually carries legal responsibility for direct super- 
vision of all formal cases before the Commission and its hearing examiners, 
while his Chief, the Director of Litigation, exercises only general supervision. 

Can Mr. Kern escape his legal responsibilities retroactively by now saying he 
did not directly supervise the prosecutions of which he was legally charged with 
direct supervision? If he says this, particularly with respect to the most impor 
tant pending cases, would he not be admitting that he shirked his legal responsi 
bilities? How could parties before the Commission who wished to file motions 
of disqualification against Mr. Kern determine what the degree of Mr. Kern’s 
supervision was in a particular case? Should they have to look beyond his legal 
responsibility for supervising the prosecution of the case? In which of the im- 
portant cases now before the Commission does Mr. Kern concede that he directly 
supervised the prosecution, and, hence, even under the Kintner opinion, should 
disqualify himself from deciding? Do these last cases include, for example, the 
three great antimerger cases now pending before the Commission (the Pillsbury, 
Crown-Zellerback, and Luria cases), each one of which means more in its poten- 
tial impact on the monopoly problem than a hundred or more ordinary False 
Advertising cases? 

These are a few of the questions raised by Mr. Kintner’s memorandum opinion 

So we reach this position: It is conceded that Mr. Kern either should dis- 
qualify himself or will be disqualified in certain cases. But the scope of this 
disqualification and the importance of the cases involved is still a matter of 
speculation and argument. 

Only the committee can settle this question, and it should do so before it 
passes on the nomination. But it needs more facts than it presently has in order 
to do so. I, therefore, suggest the following course of action for the committee 

A. Obtain and place in the record of the hearing a copy of the official classifica 
tion sheet describing the legal duties of Mr. Kern’s present position of Assistant 
Director of Litigation. This should contain a complete statement of his legal 
duties and responsibilities in connection with the prosecution of cases before 
the Commission. 

B. Request Mr. Kern to furnish the committee with the following information 
(to be placed in the record of the hearing) : 

1. A list of all cases now pending before the Commission (including an 
indication of the nature of each case) in which Mr. Kern feels that, as a 
Commissioner, he would have to disqualify himself under the terms of Mr. 
Kintner’s memorandum opinion of May 27, 1955. 

2. A list of all cases pending before the Commission on May 1, 1955 (when 
Mr. Kern separated himself from the prosecution of new cases), and still 
pending, in which cases Mr. Kern feels he need not disqualify himself under 
the Kintner opinion, together with a brief statement by Mr. Kern in each 
case of the reasons why he feels he need not disqualify himself. An indication 
of the nature of each case should also be furnished. 

3. A list of all cases now pending before the Commission (including an 
indication of the nature of each case), in which Mr. Kern feels that, as a 
Commissioner, he would be disqualified, in the light of the opinion stated by 
me on this subject at the June 16 hearing, that is assuming for purposes of 
rgument that my opinion about his disqualification status is correct. In short, 
this would involve a listing of all cases in which Mr. Kern had, at any stage, 
participated in the prosecution or had official responsibility for supervising 
the prosecution. 

t. A list of all cases pending on May 1, 1955, and still pending, in which 
Mr. Kern feels he would not be disqualified under my opinion; that is, in 
which he did not participate and had no official responsibility for supervising 
the prosecution. 

5. A list of the 15 cases pending on May 1, 1955, and still pending before 
the FTC, which Mr. Kern regards as the most important among all pending 
I'TC cases from the standpoint of their potential impact on monopoly, together 
with an indication in each case whether he feels he will be disqualified to 
decide the case (a) under Mr. Kintner’s opinion, and (6) under my opinion. 
\lso the date the original complaint was issued in each case. 
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6. The total number of formal cases pending at FTC on May 1, 1955, ai 
June 15, 1955. 

C. Following the receipt of the above information, I suggest the committe: 
turn it over to its staff counsel or other disinterested counsel for evaluatior 
and an opinion as to the magnitude in practical terms of Mr. Kern’s disqua| 
fication to decide cases if he becomes a Commissioner. 

If the committee follows the procedure suggested above, it will have a basis 
for making an intelligent judgment on whether or not it should approve Mr 
Kern’s nomination. 

The Ciaran. Mr. Burger, we will hear you now and I know vou 
appreciate how limited our time is. 


STATEMENT OF GEORGE J. BURGER, VICE PRESIDENT, NATIONAL 
FEDERATION OF INDEPENDENT BUSINESS 


Mr. Burcer. I am George J. Burger, vice president in charge ot 
legislative activities, National Federation of Independent Business, 
740 Washington Building, Washington, D. C. Our national head- 
quarters are located in Burlingame, Calif. We also maintain divisio: 
offices at New York, Cincinnati, and Chicago. 

Mr. Chairman, no officer or group of officers is permitted to speak 
for the federation prior to the direct nationwide vote of our entire 
membership. I make this statement so that I will qualify under the 
mandate of our nationwide membership. 

In repeated national polls of our entire membership the executive 
officers have been instructed to use every power within our means for 
an all-out vigorous enforcement of the antitrust laws. Our position 
was ably stated on this subject matter time and again before con 
gressional committees and before the platform committees of both the 
Republican and Democratic National Conventions in Philadelphia 
in 1948 and in Chicago in 1942. 

Mr. Chairman, we hold to the premise that vigorous enforcement of 
the antitrust laws can only come through those agencies entrusted by 
the Congress with the enforcement of these m: ijor laws. We further 
know from actual experience in the business world that it does not 
make much difference what experience one has in his own individual 
business, whether at the production or distribution level, or how 
financially able the independent businessman is—if there is no equal 
and fair competition, keeping within the framework of the laws of 
both State and Nation, that the independent businessman will go down 
to defeat. In other words, a consistent, vigorous enforcement of these 
antitrust laws will, in our opinion, be the only major item which will 
keep small business in our overall economy. 

The members of your committee well know that the two agencies of 
the Government empowered by the Congress to enforce these laws are 
the Antitrust Division of the ‘Department of Justice and the Federal! 
Trade Commission. We must look to these two agencies of the Gov- 
ernment to bring about the needed protection for the people we repre- 
sent, small business of this Nation. 

In recent years small business looked to the constructive action of 
the Federal Trade Commission, through the Robinson-Patman Act. 
to bring adequate protection and relief for small business of this Na 
tion through the vigorous enforcement of the Robinson-Patman Act. 

We are of the opinion that if there had been vigorous and consistent 
enforcement of the Robinson-Patman Act by the Federal Trade Com- 
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mission from the ince »ption of the act, there would have been less need 
for constant naar being made by small business to their Members 
of the Congress, r through the Small Business Committees for the 
necessary help to ean their businesses. 

We, in small business, are concerned and alarmed at the action of 
the Federal Trade Commission for many years as it is our belief that 
the agency should place more emphasis on vigorous enforcement of 
the Robinson-Patman Act, and less emphasis on the study procedure 
as carried out by the FTC. 

I think in justice to the committee, Mr. Chairman, we should | 
expected to qualify this statement and here is a good example of w ‘ee at 
we are leading up to. The record will show that the Federal Trade 
Commission, in a report prepared for the Temporary National Kco- 
nomic Committee in 1939 stated: 

The Federal Trade Commission, in a report prepared for the Temporary 
National Economic Committee stated that investigations and complaints brought 
by the Federal Trade Commission have gone a long way toward eliminating the 
practice of tire companies of granting overriding commissions to the oil com- 
panies for permission to sell their stations tires and tubes, dealers feel that the 
major oil producers induce their stations to handle only acceptable lines. 

Now, Mr. Chairman, on April 26, 1955, Mr. Joseph E. Sheehy, Di- 
rector, Bureau of Litigation, Federal Trade Commission, told a sub 
committee of the House Small Business Committee that the FTC had 
made a sweeping probe of the rubber Big Three, presumably since 1947, 

In part, his testimony disclosed tiremakers pay oil m: arketeers an 
override in consideration of cooperation and assistance in making the 

sale of TB A—tires, batteries and accessories—products to contract and 
leased stations. The override varies from 5 to 10 percent, depending 
on the product and customer classific ation. 

In an 18-month period, combined sales of two tire companies to 
tilling stations of a single oil company were more than $56 million and 
the combined override paid was in excess of $5 million. 

If the cease-and-desist a against the United States Rubber Co., et 
al., issued by the FTC in 1939, had been vigorously enforced, there 
never would have been a repetition of the conditions on which Mr. 
Sheehy of the FTC recently testified before the House Small Business 
Committee. 

I might add, at this moment, this is 1955, and there is no evidence 
vet that we believe that the order has been enforced to the limit. That 
is 16 years ago. 

Is it any wonder that in a staff report to the House Small Business 
Committee, United States Versus Concentration and Monopoly, pur- 
suant to H. Res. 64, 79th Congress, they said : 

The FTC, when questioned by the staff about their not making compliance 
checks, replied verbally that they do not have the staff to devote to this function 
In other words, they have such a large backlog of cases that they have to spend 
all their time swatting new flies and do not have time to find out whether they 
have effectively disposed of the old ones. 

We, in the federation, have been consistently demanding of the F°PC 
over the years an explanation of what is taking place and, up to this 
moment, we are still in the dark. 

The most serious aspect in the situation we quote above is that other 
factors in that industry or other industries must have come to the 
conclusion that no all-out action would be taken by the FTC to police 
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its action, and consequently they have come to the conclusion nothing 
would be done to enforce the laws and have instituted practices al 
tending to eliminate or destroy small business of the Nation, both at 
the production and distribution level. 

Mr. Chairman, we are appearing here today neither for or against 
the confirmation of the nomination of Mr. Kern. It is our firm belief 
that no appointments should be made to the Federal Trade Commis- 
sion at this time until the committee satisfies itself, without a question 
of doubt, that the FTC is enforcing the laws entrusted to it as so willed 
by the Congress of these United States. 

In our opinion, from experience with the Commission for the past 
decade or more, we believe there has been no vigorous enforcement of 
the laws entrusted to the Commission, and particularly as it applied to 
what we term the “Magna Carta” of small business—the Robinson 
Patman Act. 

But to what appears to be the delaying action of the Federal Trade 
Commission to bring about long overdue protection to efficient inde- 
pendent business of this Nation, we urge your committee to take under 
immediate consideration a thorough investigation of the Federal Trade 
Commission in its administration of the laws entrusted to it. 

Mr. Chairman and members of the committee, in making this re 
quest, we believe we are not alone in finding serious fault with the 
operation of the FTC as it is to be noted within the past few days the 
druggists, grocers, members of the automotive trade, etc., have also 
come to the same conclusion as we noted in the releases appearing in 
the Nation’s press. 

That has all happened, Mr. Chairman, within the past week, by the 
retail druggists and retail grocers. I noticed that in the New York 
Times the other day. 

Without vigorous and consistent enforcement of the antitrust laws 
through all antitrust agencies of the Government there can be no 
future for independent business of this Nation. 

Now, before I conclude, Mr. Chairman, I just want to high-spot 
three high points of the hearing this morning. I was very much 
interested in the remarks of the chairman, and we hold the same view 
that these agencies must realize that they are an arm of Congress. 

I was also very vitally interested in the remark made this morning 
about the regulatory lag. That is what we have found going on in 
the Commission. Senator Schoeppel has a case right now in the 
bread industry in which I am hoping we will get relief. If we do 
not get relief, we will have to get it through the Small Business 
Committee. 

Mr. Chairman, we urge, in behalf of small business of this Nation, 
immediate consideration by your committee for a complete investiga 
tion of the overall actions of the FTC before any further appoint- 
ments are made to that agency. 

Thank you, Mr. Chairman. 

The Cuarrman. Are there any questions from the committee ? 

Senator Scnorrren. Mr. Burger, I take it that what you are saying 
here, in a sense, is spotlighting and dr: awing to the attention of Mr. 
Kern, who is up here for confirmation, the necessity of a vigorous 
approach to some of the things that you have pointed out here, this 
so-called lag and some of the enforcement features. 
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Now, do you feel that from his experience and background as 
ounsel, he should be in an excellent position to ascertain and do 
something about these things / 

Mr. Burerr. He should, Senator Schoep pel, providing that prior 
to his appointment or confirmation, that his prior actions in the Com 
mission would not compel him to divorce himself from cases that 
vould have far-reaching effect 

You realize, Mr. Chairman, that I appeared before your committee 

March of 1953. At that time, | made my recommendation of the 

sent Chairman of the Federal Trade Commission. So it is my 
ae that if he were confirmed by this committee, that he would 
take more vigorous action in the enforcement of the laws and particu 
uly the Robinson-Patman Act, because unless they are enforced 
ere is no future for small business in this Nation. 

The Cuarrman. He has been in charge of the Enforcement Divi- 
ion, the Litigation Division, which deals with enforcement, so he 
hould have the background, if he has the innitiative, to go ahead and 
do some of these things. 

Mr. Burcrr. That is quite correct, Mr. Chairman. 

The Cuarrman. When Mr. Howrey was up for confirmation, some 
questions were raised there as to his ability to serve on cases which 
might cause another backlog or backing up of more cases, and he has 
had to disassociate himself from many cases. 

Mr. Burcer. Mr. Chairman, there is only one other situation I 
might add and I am ready to step down. I am amazed at the Attor- 
ney General’s report on the antitrust laws. You know you explored 
the proposition of the quantity discount rule or proviso, as did the 
other members of the committee, and of the far-reaching beneficial 
effect that would have. It is noted in the Attorney General’s report, 
which I believe Mr. Howrey signed, he recommended the repeal of 
that quantity-discount proviso. 

When that decision was made and the report released, it is to be 
noted that some of the financial papers and papers in Akron, Ohio, 
considered that a signal victory for the big rubber companies, that they 
would be exempt under the proposition. 

The Cuarrman. There were some predictions made to that effect. 

Mr. Burcer. You will find it in the minutes of that meeting, March 
18, 1953. 

The CuatrmMan. Thank you, Mr. Burger. 

Mr. Ritchie, we will be glad to hear from you briefly. 


STATEMENT OF JESS M. RITCHIE, PRESIDENT, PIONEERS, INC., 
OAKLAND, CALIF. 


Mr. Rirente. Mr. Chairman, members of the Interstate and Foreign 
Commerce Committee, I have no personal interest in Mr. William C, 
Kern, that is, I have no personal enmity toward the n i in. Ido not feel 
that any member who has been tr: ained in the Federal Tr: an Commis- 
sion for 15 years in the prosecution of cases, where smal! business has 
been singled out, especially since 1954, should be moved into the 
(Commission. 

I have laid before you a document that lays out a schedule of hear- 
ngs in our own particular case. I wish that I could tell you that we 
ive been the worst abused of any small business in the United States, 
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Unfortunately. I cannot do that as there are other cases just as bad 

There was another company that was going to come in here with me 
on this same type of a thing and at the last minute they backed dow) 
for fear that they would alienate the Federal Trade Commissio: 
They were afraid to come here. 

Mr. Kern’s background indicates that he is one of God’s gentlemen 
that I do not question, but his background also indicates, to me, that 
he has not traveled in the circles of small business. He is a membe) 
of the Metropolitan Club and Chevy Chase Club and those clubs do 
not necessarily cater to small business. I congratulate him on his 
membership, however. 

To put Mr. Kern in, based on evidence that I have firsthand, is the 
equivalent of putting the assistant district attorney in as judge to pass 
on cases which he has investigated. 

A small-business concern cannot defend itself against cases in the 
Federal Trade Commission for less than $50,000 to $75,000. Frankly, 
gentlemen, I do not know what I have spent in my case. We have been. 
as will be noted on this schedule here, all over the country to hear wit 
nesses who knew little or nothing about the product at all. 

I would like to have this schedule, the first sheet here, made a part 
of the hearing. 

The CHarrMan. Without objection, it will be placed in the record. 

(The document referred to is as follows :) 


To: Senate Interstate and Foreign Commerce Committee. 

From: Pioneers, Inc., 2411 Grove Street, Oakland 12, Calif. 

Subject: In the matter of Pioneers, Inc., and Jess M. Ritchie, individually, et al 
Docket No. 6190; before Federal Trade Commission. 

Hearings on battery AD—X2: The complaint was filed on March 11, 1954, and 
hearings were set for May 10,1954. The FTC attorneys immediately asked for a 
postponement of the hearing date stating they were unprepared. Hearings have 
been held in Washington, D. C., from July 26, 1954, to August 3, 1954; from Sep 
tember 8, 1954, to September 15, 1954; from November 15, 1954, to November 29, 
1954, and on December 10, 1954. On December 10, 1954, the FTC attorneys re 
quested hearings in 16 States and 23 cities and towns, from New York to Cali- 
fornia to finish putting on their side of the case. 

Hearings have been held in New York City on January 3, January 4, and 
January 5, 1955, and for 55 minutes (1 witness) on January 7. 

Hearings were again held in New York City on January 10, 1955 (1 witness) 
and for 1 hour on January 11, 1955 (no witnesses). 

Hearings were held on January 18, 1955, in New Haven, Conn., for 1 hour and 
10 minutes (1 witness). 

Hearings were held in Boston, Mass., on January 19, 1955, for 57 minutes (2 
witnesses ). 

Hearings were held in Allentown, Pa., on January 20, 1955, for 40 minutes 
(1 witness). All these witnesses were subpenaed by the FTC in support of the 
complaint and all hearings scheduled herein were in support of the FTC’s com- 
plaint. 

Hearings were held during a single trip as follows: 

Pittsburgh, Pa.: January 26, 1955—1 day—2 witnesses (1 hour). 

Cleveland, Ohio: January 27, 1955—1 day—1 witness (40 minutes). 

Indianapolis, Ind.: January 28, 1955—1 day—2 witnesses (1 hour and 40 min- 
utes). 

Detroit, Mich.: January 31, 1955—1 day—1 witness (1 hour and 11 minutes). 

Grand Rapids, Mich: February 2, 1955—2 days—1 witness (3 hours and 30 min- 
utes). 

Chicago, [ll.: February 4, 1955—1 day—1 witness (55 minutes). 

Knoxville, Tenn.: February 7, 1955—1 day—1 witness (1 hour). 

During this trip the FTC put on 9 witnesses who knew little or nothing about 
battery AD-X2 and who admitted with 1 exception, to misusing 43 treatment 
packages of battery AD-X2. Pioneers, Inc., insisted upon putting one witness on 
the stand at each hearing session in every city on this latter schedule. The 7 
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thesses put on by Pioneers, Inc., had used or sold 41,080 treatment packages 
f hattery AD-—X2 and all testified in substance and effect that the product was 
wl and did more than is claimed. 

Does this schedule explain why the docket room at the Federal Trade Commis- 
on reads like the “graveyard” of small business? 


Mr. Rireuie. | have a memorandum, signed by Mr. Kerns on 
Lugust Yad, and ] eall to your attention that we were charged on 
\areh l 9 IDD4. This Was sioned On Angust Y). 1954. I quote from 
is statement: 

we do not have evidence of dissatisfied users Since it is known that 


espondents will reply heavily upon the testimony of users, it is believed 


if evidence of dissatisfied users can be obtained. it will be most helpful. 


You would think so, too, I believe. I ask that this memorandum 
e made a part of the record. 

We have another memorandum to him on October 29 from his 
ttorneys supporting the complaint. It reads in part: 


From the start, among the apparent weaknesses of the case in support of 
he complaint, was the complete lack of consumer testimony tending to condemn 
‘even criticize the product, AD-X2. The technical or scientific evidence re- 
ealed by the files seemed to lean strongly on the side of the complaint. To 
ffset this the indications are clear that respondents are in position to produce 
the testimony of innumerable users of the product throughout the country, some 
of them highly successful and reputable businessmen, who will swear that their 
experience with the product has been more than satisfactory, that the pro- 
moters’ claims as to its virtues are quite conservative, that it has proved itself 
nexcess of their hopes and expectations, and that they would not be without it. 


I ask that this memorandum of the 29th from King and Bellinger, 
as well as the previous memorandum, be made a part of the record. 

The CHairman. Without objection, it is so ordered. 

(The two memorandums referred to are as follows:) 


FEDERAL TRADE COMMISSION, 
BUREAU OF INVESTIGATION, 
BUREAU OF LITIGATION, 
August 2, 1954. 
Pioneers, Inc., et al., Docket No. 6190 

This is the much publicized battery additive case involving the product battery 
{D-X2. The complaint charges respondents with falsely representing, among 
other things, that the use of battery AD—X2 will restore, or help to restore, to 
active service the vast majority of mechanically sound sulfated batteries, will 
restore mechanically sound dead batteries to useful service, will extend the life 
of mechanically sound batteries, new batteries and all other batteries, will in- 
crease the power and capacity of mechanically sound batteries, will cause bat- 
teries to function with less heating and less loss of water, and will otherwise bene- 
ticially influence battery efficiency and durability as alleged in paragraphs 3 
and 4 thereof. 

Hearings in the case are now in progress. While expert testimony is avail- 
able, including a number of scientific tests tending to prove the allegations of 
the complaint, we do not have evidence of dissatisfied users. Since it is known 
that the respondents will rely heavily upon the testimony of users, it is believed 
that if evidence of dissatisfied users can be obtained, it will be most helpful. 

Information in the files reveals that the following-named individuals or busi- 
hess concerns have had experience with AD-—X2: 


CHICAGO OFFICE TERRITORY 


(rt Cannady Service, 1412 South Bend Avenue, South Bend, Ind. 
Calvert Lindquist, 5008 Nicholas Street, Omaha, Nebr. 

Cochran Battery Service, 555 Main Street, Rockport, Ind. 
Donald J. Shrenengost, Tulsa, Okla. 

‘rlen Holschum, Scottstown, Ohio. 

John J. Stansbery, 416 East Big Bend, Webster Groves, Mo. 
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John Miezen, Cleveland, Ohio. 

Jay W. Kingery, Mount Carroll, Ill. 

Magnetic Battery & Equipment Co., 2715 Bagley, Detroit, Mich. 
Needles Bros., 1024 Worden Avenue, Missoula, Mont. 

G. A. Monrad, 233 Beaupre Road, Grosse Pointe, Mich. 

Shannen Brake Service, 918 North Main, Wichita, Kans. 

The Jefferson Corp., 633 West Harrison Street, Chicago, Ill. 

Standard Motor Supply Co., 2410 First Avenue, North Billings, Mont. 


NEW YORK OFFICE TERRITORY 


A. D. Randall, 76 Worthy Avenue, West Springfield, Mass. 

Carl W. Chase, 164 Winfield Road, Rochester 9, N. Y. 

Falmouth Marine Railways, Inc., Falmouth, Mass. 

Karl Mindt, Viking Battery Manufacturing Co., 29 Rollstone Street, Fitchburg 
Mass. 

Pfaff Harley-Davidson Sales Co., 139-28 Hillside Avenue, Jamaica, N. Y. 

Ralph Walter, 685 Chapel Street, New Haven, Conn. 


evEwW ORLEANS OFFICE TERRITORY 


B. R. Carpenter, Decatur, Ala. 

Carbide & Carbon Chemical Division, Post Office Box P, Oak Ridge, Tenn. 
Capt. J. D. Dodge, USAF, Box 231, Tyndall AFB, Fla. 

Emile J. McCourtney, New Orleans, La. 

George Rampt, San Angelo, Tex. 

Geophysical Service, 6000 Lemon Street, Dallas, Tex. 
Mikell Battery & Supply Co., 204 McComb, Miss. 

Ray McGravey, Greenwood, S. C. 

The University of Texas, Austin, Tex. 

Valley Battery Co., 1 mile North M Road, San Juan, Tex. 

W. E. Barnhill, Post Office Box 488, Crestview, Fla. 

W. R. Newman, 42d Street and River Road, Columbus, Ohio. 


SEATTLE OFFICE TERRITORY 


General Electric Co., Hanford Works, Richland, Wash. 
MeGrew Kidd, 1108 Howell Street, Seattle, Wash. 
Roy E. Swanson, Bay City, Oreg. 

It is accordingly requested that these people be contacted by an investigato 
for the purpose of ascertaining what their experience with the pertinent product 
has consisted of, i. e., whether they have been actual users thereof, or dealers 
and distributors, or both users and sellers; and whether or not the users, either 
the parties named or their customers, have been satisfied with the results 
obtained by such usage, and if so, what benefits they think were received 
It would also be well to enlist the information in each instance as to whether or 
not the respective parties have been interested in repeat purchases, and if not, 
why not. It is likewise suggested that in contacting these respective persons 
they make inquiry of them whether or not they know others in their vicinity 
who have used AD—X2 and if they indicated to them that AD-X2 was unsatis- 
factory, then the parties so named should be called upon for the detailed infor 
mation described above. It is further requested that the investigations be made 
and report filed at the earliest possible date. 

Wr1iaM C. Kern, 
Acting Director, Bureau of Litigation. 


FEDERAL TRADE COMMISSION, 
October 29, 1954. 
Director, Bureau of Litigation. 
W. M. King and R. P. Bellinger, Attorneys. 
Docket No. 6190, Pioneers, Inc., et al. 

This case, as was to be expected, is being bitterly contested from every angle. 
From the start, among the apparent weaknesses of the case in support of the 
complaint, was the complete lack of consumer testimony tending to condemn or 
even criticize the product, AD-X2. The technical or scientific evidence revealed 
by the files seemed to lean strongly on the side of the complaint. To offset this 
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he indications are clear that respondents are in position to produce the testi 
wony of innumerable users of the product throughout the country, some of them 
hly successful and reputable businessmen, who will swear that their exper 
ence With the product has been more than satisfactory, that the promoters’ 
2ims as to its virtues are quite conservative, that it has proved itself in excess 
their hopes and expectations, and that they would not be without it. And in 
nnection therewith one of the boastful contentions of respondents it that 
ilthough they have these countless satisfied users from one end of the 
to the other, nevertheless we have not been and are not. now able to produce 
me single dissatisfied consumer, who will say that he used AIDD-Xv and that he is 
convinced, from such usage 
its manufacturers. 


“Oul ry 


, that it will not accomplish the results represented 

Thus, in an effect to counteract this assertion by respondents, we furnished 
he investigational staff with a list of probable users of AD—X2, and requested 
that they be interviewed for the purpose of ascertaining their reactions based 
on their experiences accordingly. For obvious reasons it was felt that such a 
survey should be widespread in its scope, rather than limited to any one of the 
two sections of the country. Hence, the said list of users covered the territory of 
officers of the Commission, with the exception of the San Francisco office, 
which is the home area of respondents. 

The ensuing investigation appears to have been quite thorough and produe- 
tive. Full reports from all oflices are now in hand, and reveal disclosures that 
would seem to be extremely important, helpful, and necessary. As suggested 
above, however these prospective consumer witnesses are scattered far and 
vide over the country, and hearings for the purpose of obtaining their testimony 
for the record will necessitate unusual expense, so, despite the extreme impor 
tance of the case, we hesitate to assume the responsibility of scheduling such 
hearings without the approval of your office. We do feel, however, that the pros 
pective consumer testimony under consideration will tremendously strengthen the 
case in support of the complaint and, quite naturally, unless such testimony can 
be incorporated in the record, the expense, time, and effort consumed in the ex 
tensive investigations already conducted, will have been to no avail. Under 
circumstances we respectfully seek your counsel as to the advisability of pro 
ceeding further in our endeavor to introduce pertinent evidence into the record, 
nd suggest in connection with your consideration thereof, that we hardly think 
it would be necessary for both attorneys in support of the complaint to attend 
hearings scheduled solely for the purpose of offering consumer testimony. 

There follows a list of the names and addresses of the prospective consumer 
Witnesses herein referred to: 


the 


CHICAGO OFFICE TERRITORY 


John J. Stansbrey, 23d and Livingston Streets, Allentown, Pa. 

Donald G. Shrecengost, 1742 South Weeling, Tulsa, Okla. 

Gerry Kessinger, care of the Walt Keeler Co., Inc., 826 East Lincoln, Wichita, 
Kans. 

A. Walter Neumann, James M. Foley, care of Willett Co., 700 South Desplaines 
Street, Chicago, I11. 

Norman C. Kelly, Edward H. Litz, Fairmount Glass Works, Inc., 1301 South Key 
stone Street, Indianapolis 7, Ind. 

James C. Shannon, care of Shannon Brake Service, 918 North Maine Street, 
Wichita, Kans. 

Reuben Graff, care of Magnetic Battery & Equipment Co., 2715 Bagley Avenue, 
Detroit, Mich, 


WASHINGTON OFFICE TERRITORY 








John Mothersbaugh, care of Berlin Battery Mfg. Co., Berlin, Pa. 
Jack R. Post, 952 North Edwards Court, Scranton, Pa. 


NEW ORLEANS OFFICE TERRITORY 


Herbert L. Bowden, care of Carbide & Chemical Division, Union Carbide & 
Carbon Co., Oak Ridge, Tenn. 

Dr. Stanley H. Simonson, University of Texas, Austin, Tex. 

Elijah S. Hawkins, care of Hawkins & Son Battery Service, 410 North Main 
Street, San Angelo, Tex. 

Jack V. McManus, Equipment (supervisor), Geographical Service., 6000 

Lemmon Avenue, Dallas, Tex. 
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Rex McCraney, care of MceCraney Garage, 534 Calhoun Avenue, Greenwood, §., ( 

Henry Mathews, vice president and assistant manager, Kerville Bus Co., In: 
1909 East Third Street, Austin, Tex. 

Omar L. Page, president, Yellow Cab Co., 108 South Oakes Street, San Angelo, Tex 

Robert H. Arnold, superintendent (of equipment), Texas Bitulithie Co., 2121 
Irving Boulevard, Dallas, Tex. 


CLEVELAND OFFICE TERRITORY 
re of Guaranty Specialty Co., 1007 Buhren Street, Clevelan 
Frank Panza, 408 East Lacock Street, Pittsburgh 12, Pa. 
SEATTLE OFFICE TERRITORY 
McGrew Kidd, 1108 Howell Street, Seattle, Wash. 


M. F. Rice, manager, transportation section, General Electric Co., Hanford 
Atomic Products Operation, Richland, Wash. 


NEW YORK OFFICE TERRITORY 


Karl Mindt, care of Viking Battery Mfg., 29 Rollstone Road, Fitchburg, Mass, 
J. F. Buckley, care of West Hartford Fire Department, West Hartford, Conn 
\lex E. Brandon, care of Railway Express, 3483°Congress Street, Boston, Mass 
Edward Pfaff, care of Harley-Davidson, 242-25 Braddock, Bellerose 26, N. Y. 

Respectfully submitted. 

W. M. KING AND R. P. BELLINGER, 
Attorneys Supporting Complaint. 

Mr. Rrrente. I ask that Chemical Week article of May 28, 1955, be 
made a part of the record; reprints from the Oakland Tribune, three 
short reprints, be made a part of the record; the Christian Science 
Monitor be made a part of the record; the Washington Post and Times 
Herald article be made a part of the record, and the New York Times 
be made a part of the record. Also, the Call-Bulletin of San Francisco 
in which Mr. Kern is mentioned dated April 28 be made a part of 
the record; the Oakland Tribune be made a part of the record and the 
San Francisco Chronicle of April 29 be made a part of the record, 
as well as the Battery Man publication for the month of April be 
made a part of the record and the San Francisco Examiner, April 
29, be made a part of the record. 

The CuarrMan. Do those all—— 

Mr. Rrrcenie (interposing). These all bear directly on this case. 

The Cuarrman. All right, without objection, so ordered. 

(The clippings referred to are as follows :) 


[San Franciseo Call-Bulletin, April 28, 1955] 


BATTERY ADDITIVE HEARINGS IN OAKLAND 


(By Dick Hyer, Call-Bulletin staff writer) 


OAKLAND, April 28.—After traveling all over the country to Federal Trade 
Commission hearings for more than a year, Jess M. Ritchie brought his embit 
tered fight over the disputed battery additive known as AD-X2 back to his own 
hometown today. 

FTC hearings, which Ritchie believes will be the last and is confident will 
clinch a victory for him, opened here with Ritchie disclosing a couple of sup- 
pressed FTC reports highly favorable to his product. 

He says he found the reports in his own briefcase during hearings at Knox- 
ville, Tenn. He charged that upon examination, he discovered the extent to 
which the FTC was scouring the Nation to find dissatisfied users of AD-X2 
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REPORTS COPIED 


[ copied these documents,” declared Ritchie. “I returned them to the PTC 

{ got a receipt for them. Then I called them up and told them to get off 

aching back. Two hours later the FTC ended its hearings, its attempts to 

t on its side of the case. 

“Since then I’ve been putting on mine and I think we are going to win.” 

The two reports Ritchie obtained at Knoxville were written by William C. 
Kern, Acting Chief of the FTC’s Litigation Bureau. 

Ritchie said in the first of these, dated August 2 of last year, Kern wrote 

it Ritchie and his company, Pioneers, Inc., were accused of fraudulently 
advertising that AD-X2 would restore mechanically sound batteries to service 

| prolong the life of new ones. 

Mhen Kern said in part: 


NO EVIDENCE 


We do not have evidence of dissatisfied users. Since it is known 
the respondents will rely heavily upon the testimony of users, it is believed that 
f evidence of dissatisfied users can be obtained, it will be most useful.” 

rhe report, Ritchie said, then went on to list users who should be contacted 
n various parts of the country. 

In a followup report on October 29 last year, Ritchie reported, Kern again 
ote: 

From the start, among the apparent weaknesses of the case in support 

the complaint, was the complete lack of consumer testimony tending to 
ondemn or even criticize the product, AD—X2. * * * 

The indications are clear that respondents are in a position to produce 
the testimony of innumerable users of the product throughout the country, 
some of them highly successful and reputable businessmen, who will swear that 
their experience with the product has been more than satisfactory. * * *” 


NINE WITNESSES 


\fter disclosing these documents, Ritchie said the FTC in all its hearings 
is able to produce only 9 witnesses who said they used a total of 43 packages 
f AD-X2, but admitted they had kept no check on its effectiveness or had 
failed to follow directions as to use. 
At some of the hearings, Ritchie went on, he put on a single witness of his 
He presented a total of 7, who had used or sold some 41,000 packages of 
I)-X2, and all said it was good, 
At the Oakland hearings now in progress, Ritchie said he will put on evi 
dence from such users as the Oakland Police Department and Dinwiddie Con- 
ruction Co., who have bought AD—X2 for 5 years or more. 
The fight over AD-X2 began with a complaint from a San Francisco battery 
mpany to its national association about loss of business due to Ritchie’s prod- 
Since then it has involved the National Bureau of Standards, the Postal 
Department, Secretary of Commerce, and the Senate Select Committee on Small 


Business. 


[The Christian Science Monitor, Boston, Thursday, March 31, 1955) 
AD-X2 Peps Up HEARINGS 


By Robert C. Cowen, natural science writer of the Christian Science Monitor) 


Battery AD-X2 is proving it can still pep up a controversy regardless of con- 
flicting opinions on its strictly technical merits. 

\t recent Federal Trade Commission hearings in Boston, more than a dozen 
users testified strongly in favor of the product which the National Bureau of 
Standards has called wothless. Now the hearings are moving to New York City 
vhere more of the same sort of testimony is expected to be taken. 

To pull this into perspective, it should be pointed out that this particular testi 
ony could be expected to be favorable in any event. It is the manufacturer’s 
‘urn to present his side of the issue and he naturally is putting the strongest testi- 
mony forward. Its significance lies more in the fact that it is coming from 
disinterested users who often are responsible officials of well-known companies. 


64519—55. 7 
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ILISTORY OF CONTROVERSY 


The controversial additive first became a national issue 2 years ago when 
Secretary of Commerce Sinclair Weeks asked for the resignation of the Director 
of the National Bureau of Standards, Dr. Allen V. Astin—a request that was sub- 
sequently withdrawn. The Bureau had charged that the additive did not work 
Mr. Weeks had said the Bureau had not given the additive a fair test. 

After lengthy investigations by a top-level natural scientific committee headed 
by Dr. Zay Jefferies, retired vice president of the General Electric Co., the 
Bureau won, Jess M. Ritchie, president of Pioneers, Inc., of Oakland, Calif, inanu 
facturer of AD-—Xz, says his product still has not had a fair trial. In particular, 
he says the committee did not carry through the independent laboratory and field 
tests, specified by Secretary Weeks in instructions concerning the committee, 
but merely endorsed previous Bureau tests. 

In any event, Mr. Ritchie now has an opportunity to present his case to the 
Federal Trade Commission in hearings on a complaint that his advertising, con 
tending that the additive extends battery life and reduces harmful sulfation, is 
misleading. 

Actually, these hearings have been running in various parts of the country for 
almost a year. But this is the first time that Mr. Ritchie has been able to get 
substantially into his side of the case. Up to now primarily Government wit- 
nesses have been called, mostly hostile to the product. 

At the Boston hearings Mr. Ritchie called such witnesses as Joseph F. O’Brien, 
chief electrician for the Boston Army Base; E. Tyler Parkhurst, chief electrical 
engineer for the United Car Fastener Corp. plant; and Howard P. Spaulding, 
chief electrical engineer for all North and South American operations of the 
Gillette Safety Razor Co. 

SATISFACTION REPORTED 


These and similar witnesses testified to satisfactory use of AD—X2 for several 
years and in accordance with Mr. Ritchie’s claims for his product. 

Now Mr. Ritchie says that he plans to call a similar set of witnesses in New 
York, another set later in Washington, and perhaps more in other parts of the 
country. 

There are many who felt that the Jefferies report upholding the Bureau of 
Standards condemnation of AD—X2 was the final natural scientific word on the 
issue. But that does not appear to be the case. The Jefferies report has been 
refused as evidence in the FTC hearings, while a report of tests made at the 
Massachusetts Institute of Technology and favorable to the additive has been 
admitted in full. 

This MIT report, it will be recalled, was challenged by the Bureau as insignifi- 
cant and as a limited-laboratory test of factors that had little to do with proper 
battery performance. It was contended, among other things, that the batteries 
used in the MIT tests were tested at too low a level to even start a car. 

Also, a statement in the report to the effect that the experts who conducted the 
tests could draw no conclusions about the effect of AD—X2 on battery performance 
was highlighted as an indication of the report’s lack of evidence. 

This part of the AD-—X2 issue has also been reopened. 

During the Boston hearings, the MIT experts involved reportedly testified 
that their tests had been run at a low level but that, even so, the current would 
have started an automobile engine. Also, they specifically said that, while they 
could not frame complete conclusions from their tests about the merits of AD—X2, 
they could be correlated with others, field tests in particular, to give meaningful 
results. 


[The New York Times, Thursday, March 81, 1955] 


AD-X2 Bartrery Atp CALLED “EFFECTIVE” 


The controversial battery additive, AD—X2, has been found “effective,” an 
engineer for a private testing company testified yesterday. 

Abraham 8S. Mindes, of the United States Testing Co., Hoboken, N. J., testified 
before the Federal Trade Commission at the United States courthouse as a wit- 
ness for the manufacturer, Pioneers, Inc., of Oakland, Calif. 

The hearings began last July and have been held in many cities. The Com- 
mission ordered the hearings a year ago after charging that “false, misleading, 
and deceptive claims” were being made for the additive. 
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Mr. Mindes said his company tested many batteries for a year and a half, some 
untreated and other treated with the additive. His testimony was admitted over 
Government objections that he had not personally conducted all the tests. 

Mr. Mindes testified that AD—X2 “increases the charging and discharging ef- 
ficiency, reduces the internal operating temperatures, does not harm lead acid 
hatteries, and reduces shedding of active material.” 


[The Washington Post and Times Herald, Friday, April 8, 1955] 
VIRGINIAN Backs AD-X2 Berore FTC 
(Associated Press) 


Complaints by the Federal Trade Commission that battery additive AD—X2 
fails to benefit battery performance were challenged yesterday by an Arlington, 
Va., expert. 

F. A. Harrell, who told a Commission hearing he has been rebuilding and 
servicing batteries for 34 years, said the controversial additive “significantly” 
lessens some of the causes that impair battery functions. 

He testified in opposition to the Commission’s complaint against Pioneers, Inc., 
Oakland, Calif., manufacturer of the additive, and Jesse M. Ritchie, its president, 
that they have misleadingly advertised the product. 

Harrell, in his testimony, said that AD—X2: 

Lessens the harmful effects of sulfation, a major cause of battery failure, and 
also helps to prevent its formation. 

“Definitely” extends the life expectancy of new batteries as well as those 
that are sulfated but otherwise mechanically sound. 

Causes batteries to operate with less heat, thereby lessening water loss through 
evaporation. 

Lessens danger of plate buckling and increases the charging speed of sulfated 
batteries. 

“It’s difficult to find a sulfated battery that AD-—X2 won’t bring back (to 
operating efficiency ).”’ 

He said in maintaining and servicing batteries for fleets of cars operated by 
corporations he found AD—X2, in many cases, doubled the life expectancy of 
batteries and cut repair bills in half 

The hearing will now move to Wichita, Kans., and later Oakland and San 
Francisco for further user testimony in behalf of the product. 


[The Battery Man, the exclusive business paper of the Automotive Electrical Industry, 
April 1955] 


ANOTHER LETTER ON AD-—X2 


Question: Since I undertook to sell AD—X2 about 3 years ago I have dug into 
every phase of the AD-X2 question—I thought you would be interested in 
hearing some facts instead of talk. I have put in considerable time ind money 
as I have some facts that can’t be read in the various reports. 

When I first atempted to set up distribution I contacted small battery manu- 
facturers. Most of them were skeptical so I agreed to match my time against 
theirs. In several cases they picked out batteries they had attempted to re- 
build that would not take a charge because of heavy sulfation. In every in- 
stance these batteries took a charge and gave good capacity. In two cases these 
men installed these batteries in their cars and in each case these batteries lasted 
over 15 months. These men still use and sell AD—X2 but not in volume because 
of the controversy. I have many more examples such as our company truck 
which I bought over 3 years ago and treated with AD—X2 when the battery was 
6 months old. After using this truck to move from Chicago I stored it for 
about 9 months before opening the Florida Battery Co. In Florida most bat- 
teries last about 12 months, the exception 25 months, this battery will still take 
a new battery capacity test and is 3% years old. 

We have been selling treated batteries for about 2 years and have most of 
the tough-use companies in this area. They tell us they are getting better 
battery service than ever before. Which brings up a point about the Jefferies 
report. When they first started, our local better business bureau received a 
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letter from the New York office asking them to conduct a field inquiry about 
user experience, stating they had been asked to help the Jefferies committee. I 
supplied our local man with the names of all our customers—several stated they 
had not used AD-X2 long enough to form an opinion, several others including 
the largest operator (about 500 units) wrote letters stating their costs were cut 
about 50 percent and better operating experience. When the report was issued 
no mention was made of this survey which must have been made in many areas. 

I have disposed of my initial AD—X2 purchase and have been buying in small 
lots for about a year, so the reason I am still selling AD—X2 is I believe in it 
and I feel that justice will prevail one of these days, and then I will have a good 
business selling a product | know will save people money. 

P.S.: My hat is off to you for your column in the Battery Man. If you wish 
you can use this letter as you see fit. 

I don’t see how Jess Ritchie stands up under the pressure of the fight. If 
more small business folks understood they would fight by his side like you have 
in presenting facts for people to fead—surely right will win. 

Comment: The preceding letter was recently received from Fort Lauderdale, 
Fla., giving some personal experiences with battery AD-X2. This letter gives 
added evidence that there is really some merit to battery AD—X2. 

To those of you who might be critical of our frequent mention of this con 
troversial material in these columns, we have just one question “Have you tried 
the material yourself?” 


[San Francisco Examiner, San Francisco, Friday, April 29, 1955] 
QUIZ OPENS ON ADDITIVE 


The Federal Trade Commission’s hearings on the controversial batterv addi- 
tive, AD—X2, which have been held in 10 States for nearly a year, opened in Oak- 
land yesterday. 

The hearings, being held before Examiner William L. Peck, were ordered by 
the Commission after it issued charges that false and misleading advertising 
claims were made for the product. 

Those named in the charges are Pioneers, Inc., of Oakland, the manufacturers, 
and the firm’s president, Jess M. Ritchie. The hearings are expected to continue 
for a month or 6 weeks. 

rWO WITNESSES 


At the first day’s session, Ritchie, who is handling his own defense, called two 
witnesses to the stand to challenge the Commission’s charge that the battery 
additive fails to benefit battery performance. 

Gordon Jaeger, master mechanic of the Dinwiddie Constructien Co., testified 
that he has used AD-—X2 on the batteries in company trucks since 1947. 

He said that on the basis of 396 treatments on 200 batteries, it was his opinion 
that the life expectancy of the batteries had been extended 3 times above norina! 
with a 70 percent saving in battery-maintenance cost. 


CITY TESTS 


Ross B. Lohry, city radio engineer of Oakland, told the hearing he had tested 
the additive on 70 police department auto batteries. It increased the life expec- 
tancy of each battery 214 times above the manufacturer's warranty, he said. He, 
too, said he had been using the product for years. 

Ritchie said his witness today will be Olin Rossell of the Naval Supply Annex 
of Stockton. 

The dispute began with a charge by a San Francisco battery company, filed 
with its national association, that it had lost business because of the product. 
The hearings were ordered last July. Attorney R. P. Bellinger, of Washington, 
D. C., is representing the Commission. 
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{The San Francisco Chronicle, Friday, April 29, 1955] 


BATTERY ADDITIVE CASE ComMES Home To Roos’ 


(By Donald K. White) 


Jess M. Ritchie’s battle with the United States Government over the powder 
that he claims gives new life to batteries started up again on his home grounds 
vesterday. 

The Federal Trade Commission opened hearings in Oakland on charges that 
Ritchie and his company, Pioneers, Inc., are using false and misleading advertis- 
ing in connection with battery AD—X2. 

Hearings started last July in Washington, D. C., and have slowly worked their 
vay across the country, with stops in 10 States, before getting to Ritchie’s home 
town. 


HIS OWN ATTORNEY 


\ bulky, graying man, Ritchie acted as his own attorney at the start of yester 
day’s hearings. 

The first witness was Gordon Jaeger, master mechanic of Dinwiddie Construc 
tion Co., who has been using AD—X2 in the batteries on the company’s equipment 
is well as in his own cars. 

He told Hearing Examiner William L. Pack that his experience with the battery 
additive showed it increased the life of batteries by as much as three times 

An afternoon witness, R. B. Lohry, electrical engineer with the radio division 
the city of Oakland, gave similar testimony about batteries used in the city’s 
ommunication systems. 

Ritchie indicated he expects the hearing to end soon. He said a report written 
by the acting chief of the Commission’s Litigation Division, stated: “‘We do not 

ave evidence of dissatisfied users.” 

A later report said, according to Ritchie, among the apparent weak- 
nesses of the case in support of the complaint was the complete lack of consumer 
testimony tending to condemn or even criticize the product, AD—X2.” 

Ritchie’s product, which he sells for $3 a package, first came on the national 
scene in March 1953, when Secretary of Commerce Sinclair Weeks asked Dr. 
\lan V. Astin to resign as head of the National 
a Bureau report that the additive 


g 


gureau of Standards following 
did not work. 


SCIENTIFIC TEST 
\fter a group of scientists brought out a report backing up the Bureau and 
following a hearing by the Senate Select Committee on Small Business, Dr Astin 
was reinstated. 
Ritchie maintains his product still has not been given a fair scientific test. 
The report issued by the group of scientists has been refused as evidence in the 
Federal Trade Commission hearing, while one prepared by Massachusetts Insti 
tute of Technology—a favorable report—has been accepted by the hearing 
examiner. 

Main constituents of AD—X2 are magnesium sulfate and sodium sulfate, plus 
other ingredients which Ritchie won’t discuss. 


[Oakland Tribune, Friday, April 29, 1955] 


Two More Witnesses Back BAtrrery ADDITIVI 


Two more persons summoned by the defense today joined the parade of wit- 
nesses who are extolling the virtues of AD-X2 
tive manufactured by Oaklander Jess M. Ritchie. 

They appeared before William L. Pack, Federal 
examiner, who is looking into charges that Ritchie and his firm, Pioneer 


the controversial battery addi- 


Trade Commission hearing 


Ine 
used false and misleading advertising in promoting the product. 
Olin Rossell, a battery mechanic at the Naval Supply Center branch at Stock- 
ton, testified he had used the additive in more than 2,800 batteries since 1948 
He said that AD—X2 had increased the life of the batteries from about 12 to 
15 months to 344 years. 


“T still would be using it in rundown batteries if the Government would let me,” 
Rossell said. 
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Ritchie, who is acting as his own attorney in the hearings in the Tribune Tower, 
then asked Rossell if he hadn’t used the compound to prolong the life of a $2,700 
battery on a forklift truck. 

“T did,” Rossell replied “Before that, it’s life expectancy was nil.” 

The hearings by the Commission have been held intermittently in Washington, 
D. C., and 10 States since July 1954. Ritchie, who lives at 1818 38th Avenue, and 
manufactures AD—X2 in a plant at 2411 Grove Street, has become involved with 
almost every branch in the Government in his battle to promote the product. 

His final witness today was B. Charles Wansley, manager of the better busi- 
ness bureau, who testified that Pioneers, Inc., had been a member of the bureau 
since 1947, and that there had never been a complaint filed against the additive 
nor against the firm. 

toss B. Lohry yesterday told the hearings being held before Examiner Willian 
L. Pack that he has tested the additive on 70 police-car batteries and that it 
increased the life expectancy of each batery 2% times above the manufacturer’s 
warranty. 


[Oakland Tribune, Thursday, April 28, 1955) 
WITNESS BAcks AD-X2 BATTERY ADDITIVE HERI 


Testimony on beneficial effects of the controversial battery additive AD-X2 
marked the opening of Oakland hearings of the Federal Trade Commission 
today. 

The first witness in the hearings, expected to last here throughout next month, 
and which already have been held in 11 cities, was called by Jess M. Ritchie, 
president of Pioneers, Inc., the Oakland firm manufacturing the additive, which 
is accused of false and misleading advertising. 

Ritchie, acting as his own attorney, called Gordon Jaeger, 16122 Via Paro, San 
Lorenzo, who is master mechanic for the Dinwiddie Construction Co. here. 
Jaeger testified as to his experience with 396 packages of AD-X2 used since 
1947 in company trucks and equipment and passenger cars. 


LIFE TRIPLED 


“After I treated batteries it increased their life expectancy three times,” 
Jaeger said. “The battery terminals didn’t corrode as badly. The cells held 
up better.”” He said a battery he knew to be partially defective was treated and 
used a year afterwards in a pickup truck. He said a group of 17 batteries that 
wouldn’t take a charge were treated and 15 of them “were saved.” 

He said batteries in equipment left in the field, in instances where no water 
was added, became sulfated. The additive, he said, “restored those batteries.” 

Jaeger said for the last 3 years he has stopped buying new batteris and instead 
gets rebuilt batteries for $8. The rebuilt batteries are treated with the additive 
“and last longer than new, untreated batteries.” 


BEFORE UNITED STATES OFFICIAL 


The hearings are being held before William L. Pack, examiner of the Federal 
Trade Commission, and have been in progress since July 1954. Counsel for the 
Government is R. P. Bellinger. 

Ritchie, who lives at 1818 38th Avenue, became entangled first with the United 
States Bureau of Standards over the product’s merits. A fraud order subse- 
quently brought by the Post Office Department was later dismissed, however. 
Ritchie said he can present “between 1,000 and 1,500 witnesses” in behalf of the 
additive in this area. The hearings are being held in Room 1104, Tribune Tower, 
at 13th and Franklin Streets. 


—_——— 


[Chemical Week, May 28, 1955] 


In 11-State HEARING, THE FINAL CURTAIN 


At long last, the 5-year feud between the Federal Government and a small 
chemical specialties concern appears to be coming to an end. And it looks like 
peace with honor for California’s Jess Ritchie and his battery additive AD-X2, 
while the governmental agencies now seem to be chiefly concerned with face- 
saving. 
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The hearing that started last autumn in Washington and has continued off 
and on in 11 States across the country now is winding up in Oakland, Calif.— 
right where the dispute started. Oakland is Ritchie’s home base, and it was at 
nearby San Francisco that a local battery manufacturer set off hostilities by 
complaining about how AD—X2 was affecting business. 

Since then, AD-—X2 has been blasted by the Association of American Battery 
Manufacturers, National Better Business Bureau, the United States Bureau of 
Standards, the Post Office Department, and the Federal Trade Commission. 
The hearing expected to be concluded this week in Oakland’s Tribune Tower is 
on FTC’s charges that AD—X2 doesn’t live up to its advertising claims. 

Decision next month: Hearing Examiner William Pack is expected to make 
his decision by late next month, and his decision can be appealed first to the 
Commission and then to the United States Court of Appeals. But observers are 
predicting that—on the basis of the testimony going into the hearing record— 

he Federal agencies will have to let Ritchie walk off with general clearance for 
his product claims. 

In presenting its side of the case, FTC produced 9 witnesses who had used a 
total of 43 packages of AD-—X2; but their criticism of the product was weakened 

y the fact that either they hadn’t kept records on battery performance or else 
Ritchie was able to argue that they hadn’t used the additive according to instruc- 
tions. On the other hand, Ritchie has called in 40 witnesses, all of whom have 
praised AD-X2 as doing all that’s claimed for it. For example, a battery 
mechanic at a naval supply center testified that AD—X2 had more than doubled 
the useful life of lead-acid batteries, and that “I’d still be using it if the 
Government would let me.” 

One possibility: that Ritchie might accept a ruling that he should drop one 
or two minor claims—an order that would save face for the Bureau of Stand- 
ards, which has called the product “worthless.” ~ 


[Oakland Tribune, Monday, May 2, 1955] 
ADDITIVE GETS NEW BACKING 


The maneger of an Emeryville industrial equipment firm testified today that 
use of AD-X2, the controversial battery additive, had saved his company 50 
percent on battery costs in the past 5 years, 

In addition, Frank I. Guilford, manager of the California Tractor & Equip- 
ment Corp., testified, the use of AD—X2 has resulted in reducing “down time” on 
rented equipment. 

Guilford was the first of this week’s witnesses for the respondent to appear 
before Federal Trade Commission Hearing Examiner William L. Pike, who is 
holding sessions in room 1104, Tribune Tower. 

Jess M. Ritchie, president of Pioneers, Inc., 2411 Grove Street, manufacturers 
of the additive, said he planned to call about 40 more witnesses at the Oakland 
hearings—scheduled to end May 13. 

Guilford said his firm bought some war surplus batteries that had been stored 
in the tropics and could not be normally charged. 

“In December 1947 we bought 108 packages of Battery AD-X2, treating the 
batteries as directed and charging them,” Guilford said. “These batteries came 
to full charge after treatment. 

“Your method of handling our battery problems has saved up to 50 percent 
on our battery costs over the past 5 years, even though we can get batteries at 
dealers’ prices.” 

Ritchie said he may ask the FTC to hold hearings in Eureka and San Fran- 
cisco before Pike leaves California. Pike said he hoped to bring the hearings 
to a close with Government rebuttal in about a month. 


(Oakland Tribune, May 4, 1955] 
Witnesses OK AD-X2 art Quiz 


More than 60 percent of the batteries used by the port of Oakland on the city’s 
fireboat, at the airport and in other installations have been treated with AD-X2, 
the controversial battery additive. 
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Don Relfe, chief electrician for the port, gave this testimony today in the Fed- 
eral Trade Commission hearing into the merits of the additive, being held in 
Room 1104, Tribune Tower. 

In answer to questions ye by Jess M. Ritchie, president of Pioneers, Inc., manu- 
facturers of the compound, Relfe told hearing examiner William L. Pike that: 

Five $105 batteries on the fireboat Port of Oakland which would have become 
useless within a year, lasted 5 years after being treated with AD—X2. 

Twenty-four batteries used to operate the fire-alarm system at Oakland Inter- 
national Airport were incapable of taking a normal charge until they were 
treated with the additive They remained in service 5 years. 


land Tribune, Wednesday, May 11, 1955] 
PERMANENTE CEMENT COMPANY TELLS oF AD—X2 SAviINnGs 


The Permanente Cement Company saved almost $900 in battery costs the first 
year it used AD-X2, R. R. Little, transportation superintendent of the firm, 
testified today. 

Little told Federal Trade Commission Hearing Examiner William L. Pike 
that his firm “was reluctantly persuaded” to use the controversial battery addi- 
tive in 1947. 

“The result was so gratifying that during the whole period of 1948 we treated 
every battery in the plant on all stationary, standby and mobile equipment; also 
in all batteries in storage,” Little said. 

Jess M. Ritchie, president of Pioneers, Inc., the Oakland firm that makes 
AD-X2, acted as his own attorney in questioning Little. 

The FTC has charged Ritchie with using false and misleading statements in 
advertising and promoting the product. 

Ritchie said the hearings in room 1104, Tribune Tower, probably will end next 
week, and then move to Washington, D. ¢ 

Senator Monroney. | do not think they bear on Mr. Kern. 

Mr. Rrrenizr. You will find the articles were kicked off by an ar- 
ticle on Mr. Kern. 

Senator MonroneEy. H was just looking and while I have no objec- 
tions to their insertion in the record, I do not think they have any 
bearing. I am looking o the Battery Man now and it seems to be 
an issue whether AD-X2 accomplishes t he claims that are made for 
it. I do not even see the Federal Trade Commission mentioned i 
most of these. 

Mr. Rrrcnte. They all have the Federal Trade Commission in them, 
Senator, with the possible exception of the Battery Man, which is a 
trade pub lication, and I feel that it gives a very fair picture. It is 
the only publication in the trade of what is going on. 

Senator Monroney. I do not see anything in the San Francisco 
Examiner piece with reference to the nominee. I have no objection to 
them going in but I do not think they should be put in under this 
question as they do not have anything to do generally with the eandi- 
date up for confirmation. 

The CHarrman. We will put those in the record that have some 
bearing upon this nomination and the rest we will put in the files for 
the benefit of the committee to read. 

Mr. Rirente. My think was it would give the picture of the posi- 
tion of the press in relation to this case throughout the country start- 
ing from Boston and going right through. 

The CHairman. As many as we find pertinent in the case will go in. 

Mr. Rrrenim. Now, shortly before the October 2 memorandum was 
put out, which I asked be made a part of the record, I furnished to the 
Federal Trade Commission, to Mr. Kern’s office, Office of Litigation, 
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a copy of the witnesses heard at AD-X2 hearings before the Senate 
Small Business Committee during the week of June 22. 1953, over the 
signature of Robert A. Forsythe. 

Phis is a three-page document, double spaced and in the conclusion 


of the document, this is what is found, and I furnished this to the 
Division of Litigation: 


No one who has used this product feels in any way that they have been de- 
frauded, either by the manufacturer or by the product 

That Mr. Ritchie’s advertising is conservative and ft] his product does 
just exactly what his advertising claims. 


L ask that that be made a part of the record. 
The CHairman. All right, that will be made a part of the recor 
Che documents referred to are as follows:) 


WITNESSES HEARD at AD-X2 HeariIncs BreroreE SENATE SMALL BUSINESS 
COMMITTEE DURING THE WEEK OF JUNE 22, 1953 


1. Dr. Allen V. Astin, Director, National Bureau of Standards. Dr. Astin 
testified that AD-X2 was of no benefit to a lead-acid storage battery. In the first 
tests run by the National Bureau of Standards, Dr. Astin had stated that AD-X2 
produced no effects on a lead-acid storage battery. Later tests by the National 
Bureau of Standards confirmed the findings of the Massachusetts Institute of 
Technology that AD-X2 did in fact have effects on a lead-acid storage battery. 
However, Dr. Astin still feels that those effects would have no benefit to a lead- 
acid storage battery. Dr. Astin does not feel that field tests should be run. 

2. Dr. Harold C. Weber, Massachusetts Institute of Technology. Dr. Weber 
testified that he conducted the tests on AID+X2 that were run at the Massachnu- 
setts Institute of Technology. He stated that he did find eight specific effects 
of AD-—X2 on a lead-acid storage battery. He stated that further tests would 
have to be run in order to determine whether or not these effects would be bene 
ficial to the operation of a lead-acid storage battery. Dr. Weber testified that 
he did not think the National Bureau of Standards’ tests or the MIT tests which 
had been run to date were conclusive in any way and that certainly a product 
should not be condemned on the basis of these tests. Dr. Weber further testified 
that field tests should be run with AD-X2 and that the evidence of commercial 
users of the product should be received in determining whether or not AD—X2 
is a good product or not. 

3. United States Testing Co.: The report of the United States Testing Co., 
on AID-—X2 was admitted in evidence. This report concluded that AD—X2 did in 
fact do what the manufacturer claimed for it and that the product was beneficial 
to the operation of a lead-acid storage battery. The Post Office Department 
has been given a copy of this report for its consideration. 

4. Mr. Erwin George Cunningham, United States Army Transportation Corps. 
Mr. Cunningham testified that AD-X2 did what the manufacturer claimed and 
that he had used it successfully in military batteries. 

5. Mr. Emerson Blum, Benecia Arsenal, Benecia, Calif. Mr. Blum testified 
that he had used AD—X2 in military vehicles with great success and that he could 
save the military thousands of dollars if he were allowed to use it. 

6. Mr. J. W. Walker, materiel engineer, McClellan Air Force Base, Sacra- 
mento, Calif. Mr. Walker ran tests on AD—X2 on official order of the Air Force 
and found that AD—X2 had very beneficial effects on the operation of a lead-acid 
storage battery. 

7. Mr. James Beene, Kelly Air Force Base, San Antonio, Tex. Mr. Beene ran 
tests of AD-X2 on order of the Air Force and was unable to find any effect 
on a lead-acid storage battery through the use of AD-X2, 

S. Mr. Kenneth W. Binding, experimental and development engineer, Market 
Forge Co., Everette, Mass. Mr. Binding testified that his company was using 
AD-X2 in batteries which cost approximately $500 and that his company was 
satisfied with the results and would continue to use it. 

9. Mr. William Purcell, plant engineer, Walter Baker Chocolate Co., Dor- 
chester, Mass. Mr. Purcell testified that his company was using Al)-X2 in bat 
teries which cost $1,700. He stated that AIDD—X2 did the job it was supposed to do 
and that it saved his company money and time in battery maintenance costs. 

10. Mr. Howard P. Spaulding, chief electrical engineer, Gillette Safety Razor 
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Co., A Street, South Boston, Mass. Mr. Spaulding testified that his company 
had also used AD-X2 and that they were satisfied with it and that it did th: 
job that the manufacturer claimed it would do. 

11. Mr. E. Tyler Parkhurst, electrical engineer, United-Carr Fastener Corp 
Cambridge, Mass. Mr. Parkhurst testified that his company was using AD-X2 
in batteries that cost approximately $1,400. He testified that AD-X2 had pro- 
duced amazing results and that it saved his company time and money in battery 
maintenance costs. 

This is a list of some of the witnesses who testified before our committee 
Others presented similar testimony, which has been made available to the Post 
Office Department 

In view of this testimony, it would appear that we can draw the followinsz 
conclusions: 

1. A scientific controversy does exist over the merits of AD-X2. 

2. The military and commercial users of AD—X2 feel very strongly that this 
product does all that the manufacturer claims it should do and that they are 
satisfied that the product can effect a large saving in terms cf time and moneys 

3. No one who has used this product feels in any way that they have bee: 
defrauded, either by the manufacturer or by the product. 

4. That Mr. Ritchie’s advertising is conservative and that his product does 
just exactly what his advertising claims. 


MEMORANDUM 
To: Post Office Department 
Attention: Mr. Charles Hook. 
From: Robert A. Forsythe, Chief Counsel, Select Committee on Small Business 
United States Senate. 
Dated: August 18, 1953. 

This will serve to confirm our telephone conversation of August 17, 1955 
Puring that conversation, you stated that the Post Office Department was going 
to dispose of the suspended fraud order in connection with Mr. Jess M. Ritchie 
Pioneers, Inc., Oakland, Calif.: and Battery Additive AD-X2. During the 
course of this conversation, you stated that the Post Office Department would 
take action during this week of August 17, 1953, and you also requested the test 
report of the New London Submarine Base. As you know, I delivered that 
test report personally to your office at about 4: 20 p.m. on August 17, 1953. 

You made a further request to me that I supply you with a list of the witnesses 
who testified at our hearings, which were held in the week of June 22, 1953 
Specifically, you were interested in testimony which supports the fact that ther: 
is at present a scientific controversy over this product. 

You will find attached to this memorandum a list of witnesses which will 
help you in answering any questions that might be put to you by the working 
press when you release the fraud order. 

As I told you over the telephone, our committee feels that on the basis of the 
testimony taken at the hearing, all of which has been made available to the 
Postmaster General, it would appear certain that there is no fraud connected 
with this case. You should be advised again that the National Better Business 
Bureau, the National Bureau of Standards, and this committee have not found 
one complaint from a user of AD-X2. We had military witnesses who, under 
oath, stated that they could save the military thousands of dollars a vear if 
they would be allowed to use AD-X2. We had commercial users of AD-X2 
represented by engineers with long years of experience with lead-acid storage 
batteries. All of these people testified that AD-X2 did what the manufacturer 
claimed and that it saved them thousands of dollars a year. You might be 
interested to know that the city of Oakland, Calif., uses AD—X2 in all of its 
batteries and supplied our committee with an affidavit to the effect that AD-X2 
did what it was supposed to do and that it saved the city of Oakland thousands 
of dollars per year in hattery maintenance costs. I could go on and on, pointing 
out instances where AD-X2 has been used successfully. In all frankness, I 
believe that unless the fraud order is dismissed, a grave iniustice will have been 
done to a small-business man who is trying to sell a product which has enjoyed 
quite amazing success by those who have used it. 

I will be very happy to be of any assistance I can to you in your effort to dis- 
pose of this case during this week. 

Rosert A. Forsy7THE. 


Mr. Rircuim. All right; we come to the beginning, as it says in 
Genesis. The Federal Trade Commission is acting as an enforcer 
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of monopoly. We put Mr. K. B. Wilson, the man that signed this 
letter from the National Better Business Bureau on the witness stand 
in New York. He admitted the letter. Five of the largest battery 
manufacturers in the United States are members of the National 
Better Business Bureau. 

As will be shown in here, through collusion of the members of the 

sureau of Standards, they made a complaint to the Federal Trade 

Commission. This is dated June 17, 1949. 1 ask that this two-page 
letter, signed by K. B. Wilson, be made a part of the record here. 

The CHarrmMan. May I ask, Mr. Ritchie, in the hearing before the 
Small Business Committee, are those things in that record ? 

Mr. Rrrcntm. No, sir; there will only be 2 documents, which I will 
point out, that are in md and they are 1 page each. We have a 
report here signed by Leo J. Kriz, attorney examiner, Federal ‘Trade 
Commission, stating that the Bureau of Standards did test this prod 
uct, and something ‘should be done about this. 

| request that be made a part of the record. 

We have a document here signed by Franklin F. Johnson, attorney 
examiner, San Francisco office, and T ask that that be m: ae a part 
of the record because Mr. Kern knew of these things. I told Mr. 
Kern they existed. He would take me in and introduce me to Mr. 
Sheehy. I told Mr. Sheehy that we knew that their files revealed 
what the true situation was, so Mr. Kern knows of these things. 

Now, we have the Association of American Battery Manufacturers. 
This is to the Federal Trade Commission, gentlemen, and every one 
of these is to the Federal Trade Commission, where they have filed 
a complaint, and this is the letter that is in the Small Business Com- 


mittee hearings from the Keystone Battery Co., of San Francisco, 
and he ends with this: 


This is a serious situation. We know that we have lost a considerable amount 
of business for last month alone, and the loss of business to large manufac- 
turers must have run into thousands. 

The Federal Trade Commission knew that, and there you have the 
Association of American Battery Manufacturers’ two letters and 
the Keystone letter, all hurrying the Federal Trade Commission to 
get their complaint filed. 

We have a letter from A. Bre Berlin, an attorney in San Fran- 
cisco, Calif., confirming the Kove stone letter. We put Mr. Keystone 
on the witness stand last month and he admitted the letter. 

We have a letter from Jack A. Harris, general manager of the 
Oakland Better Business Bureau, and I ask that those be made a part 
of the record. 

The CHairMaAn. You are not going to put all of this in the record, 
are you‘ 

Mr. Rircure. Senator, I believe if this material goes into the record 
and the Senate reads this, that it lays out chapter and verse how the 
Federal Trade Commission is enforcing monopoly, and without it I 
do not think it can be done. 

The CHarrmMan. We can make them a part of our official file. The 
committee has access to the file, but we do not want to have too large 
a document here because these things cost money. We do not have 
that money in this committee. 
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Mr. Rrrcnte. I can appreciate that, but which is the most impor- 
tant, a little bit of printing or small business of this country, Senator 
Magnuson ¢ 

The CHarrmMan. We will put them in the file and we will refer to 
them and have a synopsis of what the letters reflect. (See appendix. ) 

Mr. Rrrcnte. I have this letter here from the Bureau of Standards, 
signed by George W. Vinal, to the Federal Trade Commission, stat- 
ing they tested the product and are sending their report. 

In that, they sent back the material with one envelope opened. 
[ saw that myself. The Board inspected that last week. 

We have here a document—all these have been furnished from the 
National Better Business Bureau—quoting the National Bureau of 
Standards condemning the product, AD-X2 by name. That was 
furnished to the Federal Trade Commission. 

We have here a document by Harold A. McAskill, pointing out 
that they claimed they tested the product and, in his investigation, 
they had not tested the product and something should be done about it. 

Here is another one, Mr. Mc Askill, attorney-conferee, who says that 
something should be done because they are evading the issue. 

We have here a letter by Mr. McAskill that says that it is almost 
a hopeless task to get them to do anything about it. 

I have another one by Mr. Me Askill in which he Savs that where 
they thought they tested the product they only analyzed it. 

Mr. Kern knows ee of this, as I have told him. 

We have one here from Mr. Samuel L. Williams. It says the same 
thing: “We cannot get them to do anything.” It says that they have 
sent Mr. Reilly, of the Justice Department, and the Association of 
Battery Manufacturers have filed a complaint. 

We have another one here by Mr. McAskill in which he is still com- 
plaining, signed by McAskill, Horton, and Snow. 

We have one here by Spingarn, the man who was on the witness 
stand this morning. He says that they have not. tested it, and some- 
thing has to be done because Senator Dworshak and Senator Nixon 
wanted an outside laboratory to test the product and they cannot do 
that. They cannot rupture the good relations with the National 
Bureau of Standards. 

My attorney, Kahl K. Spriggs, of Washington, says the system 
should be patented. The Bureau takes and looks at something and 
says that it is no good, and the Federal Trade Commission charges a 
man and puts him out of business, whether he is right or wrong. 

Look at the schedule and see how you or one of your constituents 
would like to be confronted this way? Look at this memorandum, 
how they go out and use a chain letter system of developing evidence. 
They went out and called on people who never used the product. They 
called on people who knew nothing about it. 

I even called witnesses that they tried to get information from that 
did not know anything about the product. They called in a wit- 
ness from Pittsburgh, Pa., and he did not know anything about the 
preduct. I gave him a package and said, “Use it and see what you 
can do with it.” 

I have a letter right here and I am going to put it in the record 
where the man said that he used it and it worked fine. “Send me $20 
worth.” That is one of their witnesses. 
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examiner in charge, San Francisco oflice of the Federal Trade Com- 
mission and it ends up by saying that the evidence is in favor of 
the product and that the files should be closed. 

This goes way back to December 8, 1950, and after 2 years’ work. 
His immediate superior says that the best tests he has seen are those 
by the Bureau of Standards. “I recommend stipulation through the 
Industrial Cooperation Division.” 

The facts are, gentlemen, there had been no tests run at this time, 
none at all. Mr. Kern knows that. They could have filed this com 


pl aint only on one basis and that was on the basis of the Jeffries’ 


This man knows that. There is a 2-vear report by the attorney- 


‘eport and here is Dr. Jeffries’ testimony. This was taken in New 
York on January 3. Mr. Spriggs was asking the questions. 


Q. Did you consider that you had a representative committee at the time? 

A. I don’t know what you mean by “representative.” 1 consider we had a 
very good committee. 

Q. A committee that represented competence in that field? 

A. A committee that represented competence in that field. We did not have 
any battery experts on our committee. 

They did not run any tests and Mr. Kern knew that. I pointed it 
out to them. 

Now, here is an article from the Washington Daily News on 
January 26. It is a short article which I would like to see go in the 
record. 

The CuHatrman. I think in view of the voluminous nature of what 
you have there, we will have the staff go over this and put in the 
record what those letters reflect and refer to them. I think the com 
mittee can adequately do that. 

Mr. Rrreute. I have here, Senator, a group of letters that have been 
sent to me by people who are not connected with me at all, that have 
written in, from May 10 to June 1, 1955. No two of the letters are 
from the same State. I would like to see those printed in the record 
just to give the Senate an opportunity to see what the people think 
generally about this situation. They are short and it will probably 
take up, maybe, a dozen pages in the record. 

Here is a letter to Mr. Sheehy, Mr. Kern’s immediate superior, 
from Joe Holt, Member of Congress from California and Mr. Sheely’s 
reply, this man’s immediate superior, that is absolutely lacking in 
candor. 

There have been seven postponements in this thing. One I asked 
for and the rest of them were asked for by the Commission, including 
one inmediately after they charged us. 

The CHatrMan. What is the status of the case now ? 

Mr. Rrrcnie, I climbed off the witness stand in Oakland night be- 
fore last at 4 o’clock and it was still going on. 

The Cuamman. How long has it been going on 4 

Mr. Rirentr. It started July 26, 1954. The record is a little over 
8,000 pages. As Senator Smathers said one time over in the hearing 
“y om, “Rite ‘hie, you are building a good case for yourself.” Senator, 

I still am but I cannot go on forever. 
The CuHatrMAN. You are fortunate to have on this committee, two 


members of the Small Business Committee that heard all that 
testimony there. 
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Mr. Rircute. Yes, both the gentlemen have done a very good job 
over there. 

Here isa memorandum that I prepared sometime ago that brings the 
case up to the first of the year. It will probably take 6 or 8 pages and 
I would like to see that printed. 

The Cuatrman. We will be interested in that going in the record 
the way it is. 

(The document referred to is as follows:) 


May 16, 1955. 


HIsTorRIcAL BACKGROUND—FEDERAL TRADE COMMISSION VeRSUS Battery AD-X2 


Memorandum: Second phase. 
From: Jess M. Ritchie. 
To: Chairman, Senate Interstate and Foreign Commerce Committee. 

Briefly and in conclusion, hearings have been held before the Federal Trade 
Commission in Washington from July 26 to August 3, 1954; from September 8 to 
15, 1954; from November 15 to 29, 1954; and on December 10, 1954. Federal 
Trade Commission attorneys have requested hearings in 16 States and 23 cities 
and towns, from New York to California to finish putting on their side of the 
case. Mr. Bellinger, attorney supporting the complaint for the FTC has stated 
at the last hearings, that the FTC will not finish its case in a few weeks or a 
few months. The record of the hearings costs Pioneers, Inc., $1 per page if 
they get it at the daily rate and a minimum of 50 cents per page at the regular 
rate. It is now 2,020 pages long. 

1. March 11, 1954, Pioneers, Inc., and Jess M. Ritchie individually, were charged 
with false and misleading advertising by FTC. The hearing date was set for 
May 10, 1954. Every claim for battery AD—X2 was challenged. 

2. April 1, 1954, Pioneers, Inc., answered the FTC complaint, denying all 
charges, including their answer, the Senate Small Business Committee hearings, 
the MIT test and the Senate Small Business Committee annual report of March 
25, 1954, as part of their answer. 

3. April 15, 1954, the FTC arbitrarily changed the hearing date from May 10 to 
June 7, 1954. Pioneers, Inc., had prepared for hearings. Pioneers, Inc., pro- 
tested this change in date and requested that the hearings be held May 10, as 
originally scheduled. 

4. April 23, 1954, the FTC arbitrarily set the hearing date for June 14, 1954. 
In the meantime, Pioneers, Inc., made a motion to dismiss the complaint. This 
motion was denied by both the hearing examiner and the Commission. 

5. April 30, 1954, the FTC attorney made a motion to strike all exhibits. 

6. June 9, 1954, thé FTC hearing examiner threw out all of the documented 
exhibits of Pioneers, Inc. Pioneers, Inc., immediately appealed this decision to 
the full Commission. 

7. July 8, 1954, the Commission ruled in favor of the hearing examiner and 
threw out all of Pioneers, Inc., exhibits and returned the case to the hearing 
examiner for hearing. 

8. July 12, 1954, the hearing date was set by the hearing examiner for July 26, 
1954. 

9. July 26, 1954, before the FTC in the matter of Pioneers, Inc., a corporation, 
and Jess M. Ritchie, individually, and as an officer of said corporation, Docket 
No. 6190, met pursuant to notice, at 10 a. m. before William L. Pack, hearing 
examiner, Appearances: William M. King, Esq., and R. P. Bellinger, Esq., 
attorneys in support of complaint. Wilbur H. Baughman, Esq., 717 Barr Build- 
ing, Washington, D. C., and Kahl K. Spriggs, Esq., 504 Southern Building, Wash- 
ington, D. C., attorneys for the respondent Pioneers, Inc. Jess M. Ritchie, ap- 
pearing on his own behalf. 

Mr. Baughman was Chief Counsel for the FTC from 1935 to 1945; Jess M. 
Ritchie, appearing on his own behalf on advice of counsel. 

Quoting from page 186 of the FTC record, Dr. Walter J. Hamer, Chief of 
Electrochemistry Section of the NBS,. testifying and Kahl K. Spriggs, counsel 
for Pioneers, Inc., is questioning the witness: 

“Q. The first test you mentioned, testified to here, I believe took place ac- 
cording to my notes, March 19 to May 9, 1952. 

“A, That is correct. 
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“Q. As a matter of fact, hadn’t the Bureau of Standards condemned battery 
AD-—X2 by name long prior thereto, as early as April 5, 1950? 

“A. From my testimony, sir, I think that is irrelevant. 

“Q. I am not arguing with you in this case, I am asking you the questions 
and you answer them, please. Had it not condemned battery AD-X2 by name 
is early as April 5, 1950; yes or no? 

“A. Yes, sir. 

“Q. Which was more than 2 years before these tests that you have mentioned 
took place? 

“A. Yes, sir. 

“Q. The Bureau made no field tests of its own of this product; did it? 

“A. No; the Bureau isn’t set up to make field tests on any product to my 
knowledge. 

“Q. After all, isn’t the true test of the use of a product the way it will 
actually work in the field? 

“A. Not necessarily.” 

On page 328 and 329—Ritchie questioning Dr. Hamer: 

“Q. Have you or any of the people under your supervision or anyone in the 
Bureau of Standards to your knowledge run a test on battery AD-—X2 to the 
letter without variations, deviations or modifications from the instruction by the 
manufacturer of the product? 

“A, Iean’t answer that ‘yes’ or ‘no.’ 

“Q. You either did follow directions or instructions to the letter or you did 
not. 

“Mr. Ritcutr. Mr. Examiner, I believe that question can be answered either 
‘ves’ or ‘no,’ and I would like to have it answered. 

“Hearing Examiner Pack. Let me see if I have the question, Mr. Ritchie, if 
this isn’t correct. Your question to Dr. Hamer is whether or not any of the 
five electrical tests which he has testified about were run in strict accordance 
with and without deviations whatever from the instructions of the manufacturer 
of the product; is that your question? 

“Mr. Ritrcnuie, That is the question. 

“Hearing Examiner Pack, I thought the question had been answered ‘no,’ 
put then with the explanation which Dr. Hamer gave—I thought he intended 
to give a negative answer and then explain it. 

“Am I right about that, Doctor? 

“The Witness. That is right, sir.” 

Continuing on page 330: 

“Mr. Rrrcure. I don’t believe my question has been answered yet. 

“Hearing Examiner Pack. Am I right in saying. Dr. Hamer, that if you were 
required to put your answer in one word you would say ‘No’? 

“The Wuirness. I would say ‘No.’’ 

Continuing on page 354, Ritchie continues to question Dr. Hamer: 

“Q. What was the first time that you condemned battery AD—X2 in your 
fticial capacity in the National Bureau of Standards? 

“A. That, sir, would depend on the Bureau of Standards policy at the moment. 
| don’t recall. During the last 4 years we had a change in directorships, and 
the policy of the Bureau of Standards changes with Directors. So letters writ 
ten at one time may have one slant, and letters written at another time could 
have a different slant.” 

All during these hearings there were recesses so that the attorneys supporting 
the complaint could coach the witnesses and receive technical advice from the 
vitnesses. 

The FTC produced five witnesses, all from the Bureau of Standards: Clarence 
L, Snyder, D. N, Craig, James I. Hoffman, B. F. Scribner, and Walter J. Hamer. 
These men are professional witnesses. 

All witnesses testified that the product had not been tested according to the 
nanufacturers’ instructions for use of the product or else tests had been run 
ompletely outside batteries; that no field tests were run; that the NBS is not 
equipped to make field tests. 

10. August 3, 1954, the hearings adjourned until September &, 1954, over 
Ritchie’s protest, but, by mutual consent of attorneys for the corporation and 
FTC attorneys, supporting the complaint. 

It is very difficult for counsel for small business to attend these lengthy 
hearings as they must maintain their practice. Big business can put counsel an 
a case and leave them there until a case is completed. However, the docket 
room in the FTC doesn't show that big business is subject to long-drawn-out 
hearings. 
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At the beginning of these series of hearings, the FTC attorney told the news- 
papers: 

“Mr. Bellinger said he expects the current hearings to take about 10 days 
and after that there will probably be further hearings in New York and possibly 
Philadelphia and Boston.” 

Ritchie returned to California. 

11. September 8, 1954, hearings resumed at 10 a. m. Ritchie had returned 
from California. During the course of these hearings, Pioneers, Inc., attorneys, 
and Jess M. Ritchie, undertook to cross-examine Snyder, Craig, and Scribner 
of the NBS. These witnesses could not be cross-examined previously because 
the attorneys supporting the complaint for the FTC were unable to supply the 
raw data on the NES tests. All kind of excuses were given during the previous 
hearings as to why they couldn't produce the raw data. One excuse was that 
the data was in 15 filing cabinets. Later it was admitted that there were only 
eight filing cabinets and when the raw data was finally produced in the hearing 
room it was delivered in a one-half filing cabinet and all the data could have 
been put in an ordinary brief case. 

During the course of these hearings, it was further substantiated over and 
above what Dr. Hamer had testified, that no tests had been run according to 
the manufacturers instructions for use of the product; that none of the batteries 
were sulfated and that there were so many erasures in the raw data, which 
none of the witnesses would admit having made, that the data was almost useless. 

12. September 17, 1954, hearings were adjourned by mutual consent. The 
ITC attorneys stated that they had no objection to the adjournment, 

13. November 15, 1954, Ritchie returned from California. Hearings were 
resumed. FTC attorneys, while objecting to having the original NBS data entered 
in evidence, insisted on a 2,000-page mimeographed report containing contentions, 
arguments, and conclusions, put in statistical arrangement by the NBS, being 
entered in evidence. 

Pioneers, Inc., attorneys and Jess M. Ritchie strenuously objected, as this 
2,000-page report was anonymous and could not be cross-examined. Neverthe- 
less, after a conference between Hearing Examiner William L. Pack and attor- 
neys supporting the complaint for the FTC (King and Bellinger) and Dr. Hamer 
of NBS, the hearing examiner permitted the major portion of the mimeographed 
report by the NBS to be entered in evidence. (Pioneers, Inc., were not asked to 
participate in the conference. ) 

Then the attorneys supporting the complaint attempted for the third time to 
have the hearsay report of the National Academy of Sciences, supporting the 
NBS and condemning battery AD—X2, entered in evidence, This report had 
been objected to by Pioneers, Inc., attorneys and Jess M. Ritchie. Briefly, the 
history of the National Academy of Sciences Report is: 

Secretary Weeks asked the President of the National Academy of Sciences 
tc appoint a committee to appraise the work of the NBS on battery additives— 
this to include both “laboratory and field tests.” Zay Jeffries (retired) was 
appointed chairman of this committee. They did no testing, but took the word 
of the NBS personnel for their work. Secretary Weeks released the report. 
Curiously, without test, it stated that the product was worthless. 

Investigation by Pioneers, Inc., and its attorneys disclosed that Jeffries stated 
that AD-—X2 was secondary, that the reputation of the NBS was paramount. 
Pioneers, Inc., has a record of Jeffries work including conviction, fine and sentence 
on violation of section 2, act of Congress July 2, 1890, Sherman Antitrust Act; 
section 73, act of Congress August 27, 1894, Wilson Tariff Act; Docket No. 
110-412 Criminal; Federal District Court, New York. (Newspaper reports 
derogatory. ) 

It appears that Zay Jeffries is not a scientist, but a monopolistic administra- 
tor—a big business executive using a scientific background as subterfuge. 

Zay Jeffries has been an executive since 1914 for one of the following compa- 
nies: chairman of the board, Carboloy: National Lamp Works of General Elec- 
tric; vice president of General Electric; consultant American Aluminum Co. 
of America. Each and every one of these companies have been declared a 
monopoly by the Attorney General of the United States. 

The President of the National Academy of Sciences has, at the FTC hearings, 
more or less disclaimed knowledge of Jeffries’ background and stated that he 
would disassociate himself from Jeffries if certain facts are true. 

The attorneys for Pioneers, Inc., consider the Jefferies report inadmissible as 
evidence since it is hearsay, and since no tests were run. They asked the FTC 
to bring Jefferies and his committee to Washington since they originally came 
to Washington to make the report. FTC refuses to do this. 
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14. November 29, 1954, after all NBS witnesses had testified, hearings were 
adjourned over Ritchie’s protest, until January 3, 1955 when they were to be 
resumed in New York to take testimony of Zay Jeffries and others. 

During the July hearings, Mr. Bellinger had stated that he wanted to take his 
vacation in December. Mr. Spriggs stated: “About 2 weeks at a time of this 
scientific testimony is about all an attorney can stand—and we would see.” 

In the meantime, it had been determined that Pioneers, Inc., could not afford 
to take attorneys out of Washington and that Ritchie would represent himself 
and the incorporation in other cities. 

When Ritchie protested adjournment of hearings on November 29, Bellinger 
insisted that there had been an understanding that there would be no hearings 
in December and that he had no witnesses and could not get any. Ritchie had 
told Bellinger on November 15 that he wanted to continue hearings until con- 
clusion—and as rapidly as possible. Bellinger disregarded the request. 

The hearing examiner set hearings for January 3, 1955 in New York. 

The hearing examiner advised Ritchie (off the record) to go back to California 
until the New York hearings. 

15. December 9, 1954, the attorneys supporting the complaint for the FTC, 
telephoned Pioneers, Inc., attorneys and Ritchie stating that there would be 
hearings held on the afternoon of December 10 for the purpose of setting further 
hearings after the New York hearings on January 3, 1955. 

16. December 10, 1954, hearings were resumed at 2:30 p.m. The attorneys 
supporting the complaint for FTC stated that if the Jeffries’ report could not be 
stipulated into the record, and if the respondents would not stipulate that there 
were some dissatisfied AD—X2 customers (contrary to statements in the Senate 
Small Business Committee hearings), “Although there were many satisfied users 
of AD-—X2, there were no dissatisfied consumers * * *” that the FTO would 
request hearings in 16 States and 23 towns and cities. The States are as fol- 
lows: New York, Connecticut, Delaware, Maryland, Ohio, Pennsylvania, Illinois, 
California, Massachusetts, Indiana, Michigan, Tennessee, South Carolina, Flor- 
ida, Texas, and the State of Washington. 

The FTC again adjourned hearings until January 3, 1955 in New York. 

It has been estimated that it would cost $50,000 or more fer Pioneers, Inc., to 
make this journey and retain counsel for the purpose of cross-examination. It 
should be borne in mind that this schedule is for the purpose of putting on the 
FTC case and that Pioneers, Inc., and Jess M. Ritchie, cannot put on one word 
of their defense until after the FTC has finished putting on their case. 

A study of the 'TC docket room shows that the FTC very jealously guards 
its good relations with the NBS. In fact, the NBS makes all the decisions on 
technical problems for the FTC and the FTC simply approves of these decisions 
through the ruling of the hearing examiner and the Commission. The FTC 
must do this since they have no technical training and must get all their author- 
ity on scientific problems from the NBS. The FTC docket room is a “grave- 
yard” of small business. In fact, it is death for a small business to be charged 
before the FTC because they cannot finance their defense. 

The two men who originally condemned battery AD-X2 at the NBS are at 
this time with battery companies. E. U. Condon, under whose direction the 
product was condemned, resigned from the NBS after being declared “the weak- 
est link in our security chain.’ His security clearance has recently been denied. 

(See Historical Background—lF7C yv. Battery AD-—X2—First Phase for com- 
plete history of battery AD-X2 struggle starting with the development of the 
product, October 1947.) 

May 16, 1955. 


HIsToRICAL BACKGROUND—F'EDERAL TRADE COMMISSION v. BATTERY AD-X2 


Memorandum: First Phase. 
From: Mr. Jess M. Ritchie, 
To: Chairman, Senate Interstate and Foreign Commerce Committee. 

1. May 15, 1931, the National Bureau of Standards released a pamphlet, Letter 
Circular 302, which condemned all battery additives. 

2. October 1947, battery AD-X2 was developed by Pioneers, Inc., under the 
supervision of Dr. Merle Randall. 

3. April 23, 1948, Dr. Randall wrote to the NBS pointing out that: “* * * The 
battery AD-X2 process involves the addition of a powder mixture of anhydrous 
sodium sulfate and a slightly basic, nearly anhydrous, magnesium sulfate to 
the water while it is filled with standard sulfuric acid, electrolyte. Curiously, 
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the result is quite different from that when equivalent amounts of sodium sulfate 
and epsom Salts are added. The active material remains ‘tight’ to the grid and 
there is so little ‘shedding’ of the active material that there is an apparent, 
possibly real, decrease in the amount of battery mud. The tightness of the 
active material to the grid results in less gassing on charging, very small bubbles 
distributed on the surface of the plates; rather than at the location of the 
grids, with the result that in a battery, one cell which is treated, the others not 
treated, or treated with equivalent amounts of sodium sulfate and epsom salts, 
there is more evaporation and electrolysis of water than in the battery AD-X2 
treated cell * * *.” 

4. The National Bureau of Standards for the most part, ignored Dr. Randall. 
Through 1948 and 1949 they refused to answer his correspondence. 

5. December 9, 1948, George Wood Vinal, of the NBS, was working out a 
method for condemning battery AD-X2 with the Asosciation of American Bat- 
tery Manufacturers and the National Better Business Bureau to prevent ‘“pos- 
sible legal complications.” 

6. June 17, 1949, the National Better Business Bureau, as had been suggested 
by the NBS, filed a complaint with the Federal Trade Commission against 
battery AD-X2. 

Here is the NBS, telling the National Better Business Bureau—‘We have stuck 
our necks out about far enough now; you bring it to us through the FTC and 
we can do our dirty work officially.” 

It should be pointed out here that the National Better Business Bureau has 
for some of its members the world’s largest manufacturers of storage batteries. 

7. July 26, 1949, FTC began investigation of battery AD-X2. They found 
that the NBS had not tested battery AD-X2. Although the National Better 
Business Bureau had claimed that the NBS: “Has some specific test data bearing 
upon the performance of this product.” 

8 February 2, 1950, Keystone Batteries, Inc., of San Francisco, Calif., com- 
plained to the American Association of Battery Manufacturers: 

“When the AD-X2 first came out, we thought they would kill themselves off 
in short order like most of the other battery additives in the past, but they 
seem to be getting stronger and reaching out farther all the time, and they will 
probably reach Midwest and East unless something is done. 

“We were informed that the Tire. Battery, and Accessory News (published 
by the Trade Press Bureau, Kansas City, Mo.) are endorsing this preparation 
probably on the strength of receiving an ad from the AD-X2 people, and we 
think it might be a good idea if the association brought some pressure to bear 
on this magazine and make them retract this endorsement. 

“If they refuse to do this, I feel sure they would lose most of their subscrip- 
tions and ads from battery manufacturers, etc. This is a serious situation. 
We know that we have lost considerable amount of business for the last month 
and the loss of business to large manufacturers must run into the thousands. 

“We feel sure that with the cooperation of the association and all its mem- 
bers we will be able to lick this thing. Looking forward to hearing from you.” 

9. February 17, 1950, FTC attorney-examiner, Franklin F. Johnson, of the 
San Francisco office, completed his investigation on battery AD-X2. He had 
contacted some 25 large industrial accounts, doctors of philosophy, Army offi- 
cers, battery-shop superintendents, electrical superintendents, and stated : “State- 
ments and tests made of AD-X2 by all of the aforementioned people indicate 
that AD-X2 has merit.” And concluded: “A study of the exhibits furnished 
by proposed respondent and others favorable to AD-X2 are of such quality 
that justifies the writer in recommending that an appropriate test of this prod- 
uct be made which will conclusively prove or disprove its merits. Until 
this is done, no proper conclusions can be made as to the truth or falsity of 
the claims that this proposed respondent is making for its product.’ 

10. March 10, 1950, the American Association of Battery Manufacturers not 
being satisfied with the progress of the National Better Business Bureau on 
the matter, transmitted Keystone letter of February 2, 1950, to FTC: 

“Because of the above, the association decided to discontinue entirely its efforts 
in this regard. All this office does when a complaint reaches us is to enclose 
a pamphlet issued by the Better Business Bureau in which is reprinted a state- 
ment by Dr. Condon of the Bureau of Standards. 

“We believe the FTC should take some action in regard to the enclosed com- 
plaint in the interest of both battery manufacturers and battery consumers. 
Before doing so, a careful analysis of this material should be made, for to my 
knowledge none of the members of the association has done this. The mate- 
rial was introduced after we discontinued our effort in these matters.” 
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As far as can be determined, this complaint and the National Better Business 
3ureau complaint is what the Federal Trade Commission is working on at 
this time. 

11. March 17, 1950, Dr, Merle Randall passed way. His death was due to 
a heart condition. 

12. April 5, 1950, the NBS gave the National Better Business Bureau permis- 
sion, over the signature of E, U. Condon, Director, to quote the Bureau and 
condemn battery AD—X2 by name as follows: 

“At your request for information relative to this Bureau’s work on battery 
additives and on one known as AD-—X2 in particular, it may be stated that the 
Bureau, for its own information, has made extended experiments recently, the 
results of which confirm our previous conclusions that magnesium sulfate and 
sodium sulfate are not effective as alleged in restoring storage batteries or in 
prolonging their life. On the basis of these recent experiments we have no 
reason to modify statements previously made in our Letter Circular 302.’ 

The National Better Business Bureau put out 50,000 copies of a pamphlet 
condemning all battery additives which included the statement on battery 
AD-X2. The NBS continued to state: “It is against the policy of the NBS to 
approve or disprove a proprietary product.” 

13. May 11, 1950, George Wood Vinal, of the NBS, reported to the FTC as 
follows: { 

“I. Request for test: This test has been made in compliance with letter from 
the FTC dated March 22, 1950, reference file 1-23115, Pioneers, Inc., covering 12 
samples of AD-X2 in a container which is marked for identification as ‘FTC 
Richie Exhibit B 8 * * *’ 

“II. Material submitted: (a) Twelve packages of AD-X2 each containing 
three envelopes, all enclosed in a container marked for identification as in (1) 
above * * *” 

“TV. Conclusions: A series of tests have been made at this Bureau covering 
the range of percentages of sodium and magnesium sulfates in a period of 6 
months. The results of these tests which include AD—X2 as one mixture show 
the following: (1) There is no significant reduction in harmful sulfation as 
shown by capacity, voltage, and specific gravity reading * * *” 

The case was then referred by the Federal Trade Commission to the San 
Francisco office again for further investigation. 

14. December 8, 1950, FTC attorney-examiner, Franklin F. Johnson, of the 
San Francisco office, concluded a 46-page report to the Washington office as 
follows: 

“* * * Tf the Bureau of Standards’ test had been a service test and they 
had arrived at the conclusions set forth in the Bureau’s report, the writer’s 
conclusions may have been different; however, in view of the report of Father 
Mei and the affidavits and statements of users who have put AD—X2, over years, 
to severe service tests, it can hardly be concluded that the evidence against 
AD-X2 preponderates over evidence favorable to this product.” 

Recommendations: In view of the foregoing, it is recommended that the file 
be closed, but without prejudice to the right of the Commission to reopen if and 
when warranted by facts.” 

15. October 5, 1951, Samuel L. Williams, Assistant Chief, Division of In- 
vestigation and Litigation, FTC, reported to the Chief, Division of Stipulation, 
FTC, as follows: 

“Pursuant to your oral request, I inquired of Mr. John F. Reilly, an attorney 
in the Antitrust Division of the Department of Justice, with respect to the 
substance of an interview he had with Dr. Hamer of the NBS, concerning the 
above-entitled matter. Mr. Reilly stated that he spent some 2 hours inter- 
viewing Dr. Hamer, and among other things, asked him if the NBS had con- 
ducted actual tests on the battery additive sold and distributed by the above 
proposed respondents. Dr. Hamer stated that the NBS had conducted tests 
with respect to this particular additive, and was then asked to produce the 
results of such test. This Dr. Hamer was unable to do.” 

16. October 23, 1951, Harold A. McAskill, attorney-conferee for the FTC, 
prepared a memorandum for the Commission as follows: “Applicants are the 
Association of American Battery Manufacturers, Inc., and the National Better 
Business Bureau, Inc.” 

“An extensive investigation in the field was conducted by attorney-examiner, 
Franklin F. Johnson, of the San Francisco office, whose 46-page final report 
reflects that AD-X2 performs satisfactorily in the service for which it is 
intended. A substantial number of companies operating fleets of trucks and 
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automobiles have been using the product during the past few years and have 
reported favorable results in putting back into use batteries which would not 
take and hold a charge because of sulfation. They also reported substantial 
reductions in replacement costs of batteries. A test made by the head of the 
department of physics of the University of San Francisco on a number of 
batteries that had been discarded as useless shows that after the introduction 
of AD-—X2 into the batteries they became serviceable and there was no need 
for replacing them. The chief, electrical department, city of Oakland, has 
reported that the product has been used in batteries belonging to the city that 
would not take a charge and that after using the product the batteries were 
restored to usefulness. He further reported a reduction of more than 50 
percent in battery costs due to the used of AD-X2. 

“The foregoing are given merely as examples of the many favorable reports 
that have been received from reputable sources, from engineers and other 
supervisors in charge of installations and equipment using large numbers of 
batteries and from other discriminating purchasers generally. 

“Qn the other hand, the NBS, based on its experience in testing several bat- 
tery additives, has condemned the additives as a class. In a circular letter 
originally issued in 1931 and reissued in March 1949, the Bureau has in effect 
reported battery solutions and compounds in the form of salts to be added to 
the battery electrolyte are worthless. This information has been picked up by 
the National Better Business Bureau, Inc., and has been disseminated by that 
source in various bulletins.” 

All this led to an exchange of heated correspondence between Dr. Merle 
Randall, representing the respondent as its consultant, and Dr. Vinal and 
Dr. Condon of the NBS. Dr. Randall received his Ph. D. from the Massa- 
chusetts Institute of Technology and has been a professor of chemistry at 
the University of California, and has for several years been professor emeritus 
and consultant of the chemical department of the University of California. 
He is well known and respected in scientific circles as an author, educator, 
and scientist, and is a member of the Society for the Promotion of Engineering 
Education. Dr. Randall attempted without satisfaction to persuade the NBS 
to either except AD-X2 from the Bureau’s of condemnation of battery additives 
or test the product to satisfy itself that its publications about battery additives 
are not applicable to AD-X2. “* * * Its position was based upon an understand- 
ing of the composition of the product gathered from Dr. Randall's correspondence 
and upon a report of a test made by the New York Naval Shipyard. Dr. Randall 
claimed the Bureau had incomplete knowledge of the formula and that the testing 
procedure followed by the New York Naval Shipyard did not clearly and accu- 
rately show the true effect of the product.” 

“During the investigation, which started in July 1949, an attorney-examiner 
interviewed Dr. Vinal at the NBS and he was told that if tests were deemed 
necessary the Bureau would need 36 envelopes of the battery additive. Mr. 
Johnson in the field obtained a carton of 12 treatment packages of AD—X2, each 
containing 3 envelopes of the additive. These were submitted to the NBS 
by letter dated March 22, 1950, requesting that, tests be made of the product 
for the purpose of determining whether, if used according to directions, it would 
produce certain effects upon batteries. The effects were based upon the adver- 
tising claims in question.” “The Bureau’s report signed by George Wood Vinal, 
Chief Electrochemistry Section, Division of Electricity and Optics, states that a 
test was made in compliance with the letter. Then follows with a paragraph 
giving the composition of the material which shows that the product was 
analyzed. Under the heading ‘Conclusion’ the Bureau states: 

(1) “There is no significant reduction in harmful sulfation as shown by ca- 
pacity, voltage, and specific gravity reading * * *.” ‘Thereafter, the several 
parties reviewing the file, namely, the attorney-examiner, the attorney-examiner 
in charge of the San Francisco office, the reviewing attorney for the Investiga- 
tion Division, the Acting Chief of the Investigating Division, and the Reviewing 
Commissioner, all assumed, with perfect justification, that the Bureau had 
actually tested the samples which had been sent to it for testing.” 

“Mr. Johnson in his final report, believing that the tests had been run, never- 
theless felt that the great volume of evidence in favor of the product substan- 
tially outweighed the laboratory test of the NBS and he recommended closing. 
However, his superior reasoned that the findings of the NBS reflect the results 
of a laboratory test and are more competent and conclusive and should be fol- 
lowed. He recommended stipulation procedure and the office here in Washing- 
ton and the Reviewing Commissioner agreed.” 
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* * * Drawing out the samples which had been returned by the NBS as 
the ‘unused portion’ of the exhibit, I found that of the 12 packages, 11 Were in- 
tact. In the other package 2 of the envelopes were intact. The third had been 
opened and resealed with cellophane tape and indicated that a small amount 
had been used, about a teaspoonful. Obviously, the samples were not tested 
because one full envelope is necessary for each cell. It appears that the amount 
of additive used was what had been employed for the analysis.” 

17. October 31, 1951, Stephen J. Spingarn, Commissioner, FTC, in a memo 
randum to the Commission stated: 

“Proposed respondents suspect any report on this matter from Dr. Vinal of 
the United States Bureau of Standards, since Dr. Vinal, they state, is now em- 
ployed in a responsible capacity by a leading battery manufacturer.” 

“There is with the Chairman, for answer, a letter from United State Senator 
Richard Nixon, proposing that, in view of the controversy which has developed 
between Pioneers, Inc., and officials of the NBS, the Commission and proposed 
respondent choose a mutually acceptable independent testing agency for a final 
determination of the merits of the product. United States Senator Henry C. 
Dworshak has also requested tests of AD-—X2 independent of the United States 
Bureau of Standards.” 

“The suggestions made by the Senators would appear to be unacceptable both 
from the standpoint of our future good relations with the Bureau of Standards,’ 
and from the additional consideration that the Senators’ proposals seem to 
involve the Commission's engaging in a form of arbitration by a nongovernmen- 
tal person or firm. Of course, the Commission cannot abdicate its statutory 
duty of making its own determination of the merits of this matter.” 

“Recommendation: (1) I move that this matter be referred to the Bureau of 
Antideceptive Practices for the purpose of securing an additional report, based 
on new tests, from the United States Bureau of Standards, and for further re- 
port and recommendation to the Commission after the further tests are made 
and the Bureau of Standards should be requested to duplicate, insofar as pos- 
sible, the conditions for which the product herein is represented as being effec 
tive. This matter should be expedited.” 

*(2) Iam submitting herewith drafts of letters to Senators Nixon and |)wor- 
shak.” 

The FTC, in accordance with Spingarn’s recommendation, again asked the 
NBS to test battery AD-X2. 

18. July 21, 1952, Walter J. Hamer, Chief, Electrochemistry Section, NBS, 
submitted a test to the FTC which state: “5 electrical tests of ‘AI)-X2’ at this 
Bureau was performed on 6 discarded 3-cell 6-volt mechanically sound batteries 
that had been turned in for new batteries * * *.” “These tests supplement 
those reported in report 1.8/G—916 dated May 11, 1950.” 

After receiving this report, apparently the FTC just let the case “lay.” 

The Senate Small Business Committee, under the chairmanship of Senator 
John J. Sparkman (Democrat), of Alabama, took an interest in the battery 
AD-—X2 problem and asked the Massachusetts Institute of Technology to run tests 
on battery AD-X2. The MIT tests established eight differences between treated 
and untreated mechanically sound sulfated batteries. 

The Senate Small Business Committee released the MIT report in December 
1952. A copy was furnished to the FTC. 

The Senate Small Business Committee, under the chairmanship of Senator 
Edward J. Thye (Republican), of Minnesota, held hearings in March and June 
of 1953. These hearings ran 785 pages. The material in these hearings was 
favorable to battery AD—X2 with the exception of a dissenting note from the NBS. 

The Senate Small Business Committee reported to the Post Office Department 
on August 18, 1953: “That Mr. Ritchie’s advertising is conservative and that his 
product does just exactly what his advertising claims.” 

The FTC was furnished copies of these hearings. The FTC took no further 
action against Pioneers, Inc., until March 11, 1954, at which time they charged 
that each and every claim made by Pioneers, Inc., and Jess M. Ritchie, individual- 
ly, was false and misleading. The two men who originally condemned battery 
AD-X2 at the NBS are at this time with battery companies. E. U. Condon, 


‘A study of the FTC docket room shows that the FTC very jealously guards its good 
relations with the NBS. In fact, the NBS makes all the decisions on technical problems 
for the FTC and the FTC simply approves of these decisions through the ruling of the 
hearing examiner and the Commission. The FTC must do this since they have no techni 
cal training and must get all of their authority on scientific problems from the NBS. 
The FTC docket room is a “graveyard” of small business. In fact, it is death for a small 
business to be charged before the FTC because they cannot finance their defense While 
this situation is favorable to monopoly, it is disastrous for small business. 
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under whose direction the product was ‘condemned’ resigned from the NBS 
after being declared “The weakest link in our security chain.” His security 
clearance has recently been denied. 

Pioneers, Inc., product, battery AD—X2 was condemned 17 years before it was 
developed. It was condemned publicly, by name, by the NBS in April 1950. 

Pioneers, Inc., were charged with postal mail fraud in March 1952; hearings 
were held in October 1952; Pioneers, Inc., defaulted the hearings. A fraud order 
was issued February 1953 against Pioneers, Inc., and all its officers. The fraud 
order was suspended March 2, 1953. 

The Senate Small Business Committee began hearings on battery AD-—X2 on 
March 31, 1953. 

The Department of Commerce stopped condemnation of battery AD-X2 by 
NBS, March 31, 1953. 

The Senate Small Business Committee held 1 week of hearings—June 22 to 
June 26, 195% 

The postal- fraud order against Pioneers, Inc., was suspended on March 2, 1953 
and was canceled on August 20, 1953. 

For further information on battery AD—-X2 see: Hearings before the Select 
Committee on Small Business, United States Senate, 88d Congress, 1st session, 
March 31; June 22, 23, 24, 25, and 26, 1953 (pp. 1-785), and Annual Report of 
the Select Committee on Small Business, United States Senate, March 25, 1954 
(pp. 126-136; and pp. 141-170). 


Mr. Rircnte. Here is a 1-page article from Cavalier magazine which 
quotes Senator emer extensively and will come ‘out in next 
month’s issue, the August issue, that I would like to see go in the record. 


(The article is as follows :) 


MorE ON SUPPRESSED INVENTIONS 


In reply to your article, Strange Story of Suppressed Inventions, appearing on 
page 10 of the May issue of Cavalier, and giving battery AD—X2 as one of the 
examples, we wish to furnish you with the following facts: 

Your story states that our good results are reported almost entirely from car 
owners. We do not take use experience from car owners as such. Our user 
testimony * * * comes from outstanding engineers throughout the country * * * 
from the engineers of such operations as Gillette Safety Razor Co., General 
Foods, Westinghouse Electric, Market Forge Co., United Car Fastener Co., 
and the Black Top Paving Co., and from engineers from large Government 
installations. These reports are far too numerous to list. 

A lead-acid storage battery consists of lead, lead peroxide, acid and water. 
When the battery is discharged, the lead and lead peroxide receives the acid 
from the water and forms lead-sulfate. When the battery is charged, the acid is 
driven out of the plates back into the water. As the battery gets older, less and 
less of the acid can be driven out of the plates and the plates become harder and 
harder until eventually the capacity of the battery is reduced until it must be 
replaced. By using battery AD—X2 in a new battery, it has been found to assist 
in preventing the plates becoming hard. When AD-X2 is used in a mechanically 
sound battery, where the plates have become hard, the material (AD—X2) assists 
in the action which once again softens the plates. It is very much like putting 
oil on a boot. When new, the boot will remain soft and pliable much longer and 
have a longer life expectancy. If a boot dries out and becomes hard and brittle 
and it is oiled, the oil will assist in softening the leather. However, it will not 
repair the damage done to the leather when it was hard and brittle. 

The advertising claims for battery AD—X2 are: “It lengthens the life expect- 
ancy of new batteries” and “extends the life of mechanically sound batteries.” 
It is not claimed to be a rejuvenator and it is not claimed to make any mechanical 
repairs. It is not claimed that it will increase the capacity of a new battery 
* * *& 

With regard to the National Academy of Sciences report : This committee con- 
sisted of men with no battery experience. It ran no tests. What this committee 
did was whitewash the National Bureau of Standards by saying that the Bureau’s 
work was excellent and that it was justified in condemning the product. 

Your article quotes the Director of the Bureau of Standards as stating before 
the Senate Small Business Committee: “A $36 carton of its main ingredients, 
magnesium and sodium sulfate, could be purchased ‘at wholesale rates for 5 
cents.’” Let us follow a little further his testimony at the same hearings. 
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Senator SPARKMAN. Now, Doctor, again for the sake of completing the record, 
you testified this morning that the ingredients in this AD—X2 would have cost, 
I believe you estimated, about 5 cents. Is that all of them. 

Dr. ASTIN. No. 

Senator SPARKMAN. Now, for the sake of the record, you, of course, did not 
intend that that represented the total cost to Mr. Ritchie? 

Dr. Astin. Oh, by no means; no, sir. 

Senator SPARKMAN. Because you don’t know his labor and overhead, and all 
those things that go into it. 

Dr. AsTIN. No, sir. 

This would be similar to saying that there is 2 cents worth of pulp in a good 
magazine, or 1/10 of a cent worth of clay in a brick. 

The Senate Select Committee on Small Business issued a 785-page report and in 
their memorandum dated August 19, 1953, concluded, “that Mr. Ritchie’s adver- 
tising is conservative and that his product does just exactly what his advertising 
claims.” 

The last paragraph of your article mentions Ritchie’s academic background. 
For the record let it be said that Ritchie has 2 years more education than Henry 
Ford, 3 years more education than Thomas Edison, which is to say he never com- 
pleted grade school and never claimed any academic degrees in the battery 
AD-X2 controversy. Ritchie is a general engineering contractor and a member 
of the Society of Automotive Engineers. His biography may be found in Who's 
Who in the West. We would like to state in closing that the battery AD—X2 con- 
troversy has long since become a controversy, not as to the value of the product, 
but as to whether free enterprise is a reality in our country, or whether our 
Government bureaus and commissions can be used by monopolies to eliminate 
competition. 

Jess M. RITCHIE, 
Oakland, Calif. 


Now, gentlemen, let us get down to where our Federal Trade Com- 
mission is. We are all familiar at this time with gasoline additives. 
They are great things. I have here an ad of Mobilgas that says they 
use three. 


I have here a statement of Mr. Howrey, Chairman of the Federal 
Trade Commission to you, Senator Magnuson, in which he says: 


We cannot afford to do anything about it. It costs millions. 


But, they find a little fellow by the name of Ely Eghan over here 
that developed a gasoline additive back in 1943 and I have used it and 
it is good. 

This is from the brief of the Federal Trade Commission in Docket 
No. 5040. A report from the Bureau of Standards being quoted by 
the Federal Trade Commission attorney, speaking of gasoline addi- 
tives says this: 

Has probably made 500 similar tests in the past 26 years and has never made 
any test with a gasoline additive that tended to increase power, remove carbon, 
or increase mileage. 

Have any of the big boys been tapped and knocked out onthat? Ido 
not think so. 

Here is a report of the National Bureau of Standards which says: 

In answer to a question frequently asked: We have no reason whatever to 
believe that chlorophyll ever has anything to do with deodorization. 

Have any of the big boys, using chlorophyll, been knocked out? 
Any complaints over there # 

Here is an ad that has been running, month after month. 

The Cuarrman. I think there have been plenty of complaints over 
at the Federal Trade Commission. What we are concerned with is 
what they have done about them. 
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Mr. Rircurm. I am talking about formal complaints. I am more 
familiar with that docket room than Mr. Kern is. 

Here is an ad running, month after month, in the Saturday Evening 
Post by the Exide Battery people: “The two deadliest battery killers: 
overcharge and sulfation.” 

Have they been charged with false and misleading advertising? 

There is a complaint against me because I say that sulfation is a 
major cause of battery f: ailure and I am charged with false and mis- 
leading advertising. 

Now, the question is, how long are the people in this country going 
to allow the Federal Trade Commission to sit over there and file com- 
plaints against a little perfume manufacturer over here in Philadel- 
phia selling perfume for a dollar a bottle and knock him out of busi- 
ness? How long are they going to knock out the little gasoline addi- 
tive manufacturers and not touch the big boys? 

I tell you, right here, is a record ¢ omplete of exactly how the Federal 
Trade Commission [indicating] is enforcing monopoly because the 
little man cannot stand this. Mr. Chairman, I am a retired general 
contractor. When I got into this deal, and incidentally, I have been 
accused of being a professional Government fighter, but if you will 
look down through the record, I have never charged this Government 
with false and misleading advertising. I have never charged them 
with mail fraud. I have never ch: irged this Government with any- 
thing. They just happened to run into a man that thinks more of his 
principles than his money. 

Right there [indic ating | is documented the very methods used by 
the Federal Trade Commission to enforce monopoly and the Justice 
Department, whose files are full of this same material, will not touch 
it as long as it is in the hands of the Federal Trade Commission. 

I do not know what you want to do about Mr. Kern’s nomination. 
I do not know if it is of any importance. This I do know: That un- 
less our committee of Congress lets them know that they are an arm 
of Congress and not a loose wheel over there, lets them know they 
have got to get in and do something to justify their existence and free 
enterprise, and let those people know that they are going to answer 
for the fact that they have made their docket room look like the grave- 
yard of small business, Senator, small business is going to have to 
quit. 

I hope that every bit of this is published. I did not spend my 
money to come here on behalf of this case. If this case was an in- 
dividual case, I would have quite a long time ago. It is an example 
of what is going on in the Federal Trade Commission and down in the 
Antitrust Division of the Department of Justice. In the battery field, 
there is case after case where they have pleaded no defense against 
monopolistic practices. 

Let me say this: This scientific committee that was trying to test 
this product had at its head a man who had been convicted criminally 
of violation of the Sherman Antitrust Act and Wilson Tariff Act. 
He had a whole lifetime record of squashing small business through 
patent cases. Not one man on that committee knew any more about a 
battery than the average man that owns an automobile. Their own 
chairman testified to that. Mr. Kern knows that because he has that 
docket down there day after day. 
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You notice, we went to 9 States and 11 cities while they tried to 
find dissatisfied customers. That was not what Mr. Kern and his staff 
asked for. They asked for 23 cities in 16 States. 

Now, that is all I have to say, gentlemen. If I have done anything 
to help small business in this country, it has been worth my money. 
If it has not, why, you cannot shoot a man for trying. 

The Cuarmman. Will you wait just a minute. Mr. Kern, what is 
taking so long to make a decision in this case ? 

Mr. Kern. Your Honor, this case was in the Bureau, a published 
complaint, when I took office. It was pending then on two motions 
which Mr. Ritchie had with the Commission, motions which he had 
made. When those were disposed of, hearings started as expeditiously 
as possible. We told the trial attorney to expedite the hearings. 
They were expedited here under control of the hearing examiner. 
They started last July and were practically concluded by the end of 
the year, as far as the case in chief is concerned. 

Mr. Ritchie asked that the hearings be suspended in the fall, due to 
his unsuccessful race for Republican Congressman from his district 
in ee nia, which was granted. 

They again took up this testimony with respect to dissatisfied cus- 
tomers that he spoke about. We offered to stipulate that testimony 
and Mr. Ritchie refused and offered to have his testimony stipul: ited 
into the record, which was likewise refused. 

The case since then has been in continuous series of hearings with 
respect to Mr. Ritchie’s defense. As far as I know, it has been ex- 
peditiously handled by the hearing examiner. It is now evidently 
concluded, although Mr. Ritchie has more prompt information with 
respect to that than I have. However, I would like to have the oppor- 
tunity of reading certain things into the record, since Mr. Ritchie has 
raised comment with respect to my possible attitude toward small 
business. 

I should like the opportunity of reading just two paragraphs from 
briefs and arguments which I, myself, have prepared, which demon- 
strates and was part of a record made when I was a trial attorney 
and not up before this committee. My record can stand on its own. 
It is down there on paper. 

With respect to my participation in this particular case that Mr. 
Ritchie apis about and in connection with your examination of those 
files, may I say that this is a pending case and a record is made in 
connection with sworn testimony and, if the committee wishes to go 
into it, I certainly would not object and, in fact, if this is given 
serious consideration, may I ask that the entire files of the Commission 
be examined with respect to this whole case. 

The CuHatrMan. We would be glad to look at those files. I do not 
want the record to be too thick on this matter. 

Mr. Kern. I understand that. 

The CHairman. Frankly, we cannot afford it in this committee. 

Mr. Kern. I know you are not trying this case. 

The CHamman. But it does seem to me that a case of this type 
ought to be concluded as soon as possible and a decision reached, one 
way or another. I know nothing of the merits of the case one way or 
another. I have read about it casually here and there but the Small 
Business Committee has apparently gone into it in great detail; 1 
that correct ? 

Senator ScHorrreL. Yes. 
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The Carman. What we would like the Commission to do in this 
particular case or any other cases is to reach a conclusion and get it 
over with, one way or another, and then if Mr. Ritchie does not like 
the decision, he has certain rights of appeal and we would hope that it 
can be concluded because it has been, to use a term, kicking around up 
here in Congress for a long time. We have a lot of other things to 
do up here and it seems to me that the Commission and Mr. Ritchie 
ought to come to some conclusion pretty soon. 

Mr. Rircuie. I would like to ies Mr. Kern’s statement just a little 
bit. 

The CHarrmMan. Please be brief, as we have another hearing 
starting. 

Mr. Rircnre. He stated that the hearings were suspended at my 
request. That was on one occasion. There have been seven lags in the 
thing and every time they write anybody, they say that it was at my 
suggestions that they suspended the hearings. 

The CHatrman. What are you doing now? Are you selling 
batteries ? 

Mr. Rrrcunte. It is a little package, Senator. 

The Cuarmrman. A package, selling those ? 

Mr. Rrrente. I am still peddling it; no one has said no. 

The CuHarrMAN. Are you selling a lot of them? 

Mr. Rrrcnte. Not enough to pay my expenses, thank you. 

On this stipulation, we offered at every hearing that they held, start- 
ing with the one when they had a witness in New York, to stipulate 
that their witnesses would testify in substance and effect as the pre- 
vious witness, each and every one. When we got to Chicago, they said 
that we would have to go to Knoxville, Tenn. I said that I will stipu- 
late that the fellow down there will testify the same as everyone else. 
They said, “No, we cannot do that. That isa great witness down there 
and we have to have him.” 

When we got there, they hunted for him for 2 hours and it turned 
out he had some AD-X2 at one time and gave it to another fellow who, 
in turn, gave it to-another fellow and they could not find the third 
man. 

Then, they wanted to come back to Washington and suspend for 10 
days and hunt the fellow in Knoxville. I said “Let’s stay down here. 
We can find him easier and I will help.” 

We came back here and then they decided it had gotten ridiculous 
and they could not take any more and they closed their case. 

The Cuarman. Mr. Kern, is that what you use the money for that 
we appropriate to the Federal Trade Commission ? 

Mr. Kern. No, sir; I do not believe so. I believe Mr. Ritchie has 
had every consideration give to him, sir. The only direct contact I 
have had with Mr. Ritchie was in the conference which he spoke of. 

The Cuareman. I think the Congress would appreciate all parties in 
this case reaching some conclusion pretty soon because, as I say, we 
have all kinds of business up here and this should not be up here to 
begin with. 

Mr. Rrrente. Senator, before this appointment is approved or any 
other appointment is approved or any money appropriated, there 
should be a complete investigation. I wish I could come in here with- 
out having a case pending down there. I know I would be in a differ- 
ent light but let me assure you that I am speaking just as objectively 
as I can. 
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I think that a complete investigation should be made down there. 
Those fellows are doing things down there that are fundamentally 
wrong and bridging people's constitutional rights, and they do not 
know they are wrong. They have done wrong so long they do not 
know when they are wrong. This may bea little hard to understand. 

The Cuamman. Getting to be a habit? 

Mr. Rrrenm, A habit. 

The Cuamman. Thank you, Mr. Ritchie. We appreciate your com- 
ing up here and we will have the staff go over that file and make a 
synopsis of it and it will reflect what is contained therein. (See 
appendix. ) 

Mr. Rrrente. One other thing, Senator. I would like to ask the 
Federal Trade Commission why they have filed charges against the 
United States Travel Bureau, a little outfit down here in the Southern 
Building? It cost them $10,000 in attorney fees alone to stop them 
from using the United States Travel Agency asa name. Why do they 
not do that on U. S. Rubber, U.S. Steel, and U. S. Gypsum ? 

The Cuarmman. That is a good point. Mr. Kern, I am sure you 
will take heed of that statement, why you have not done it to these 
other people: However, I would suggest that any review of the Fed- 
eral Trade Commission would more appropriately come up before 
the Appropriations Committees of both Houses when they come up 
here for their appropriations and money to be used for their work. 
That is the proper place to look at what they have been doing and 
what they are not doing. 

Mr. Burcer. May I ask a question, Mr. Chairman ? 

Would you have the committee direct a letter to the Chairman of 
the Federal Trade Commission and meee bewr report by letter as to 
what happened to the compliance of the cease-and-desist order against 
the United States Rubber Co., et al. of 1939? L would like to have 
that letter come to the committee. 

The Cuatrman. Well, I would be glad to take that matter up with 
the committee and I suggest that the Appropriations Committee—Il 
happen to be chairman, also, of the Subcommittee on Appropriations 
for the Federal Trade Commission—ask for a review of the cases 
pending. Now, many of those matters came up in the Howrey case 
when he was up for nomination and we consistently said to these nomi- 
nees that if there is one thing they can do in these commissions it is 
to get busy and get their backlogs ‘cleaned up. But, we must be fair, 
too, because C ongress is somew hat at fault as we have given the oppor- 
tunity, in some of our legislation, for much of these del: ayving practices 
by counterclaims and examiner’s hearings and all that sort of thing, 
Ww es h sometimes causes delays, too. 

I do not think Mr. Kern will disagree with us that there is a lot 
of room for improvement in expediting proceedings in the Federal 
Trade Commission. 

Mr. Kern. I know that you are busy with respect to this other 
matter that is set but I would like to read into the record my small 
business position, which was taken not for this committee’s consump- 
tion, but a long time ago in connection with the trial of cases. 

The CHARMAN. Supposing , Instead of reading them, you put them 
in the record and we will be sure to read them ? 

Senator Monroney. Are they long? 

Mr. Kern. A paragraph or two paragraphs. 
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The Cuarrman. I thought you had some more to put in. 
Mr. Kern. This is in the Revelon Products case, docket No. 5685. 
1 had this to say in my brief: 


Therefore the effect of respondent’s restrictive practices falls most heavily 
upon the many small specialty manufacturers throughout the country—small 
businesses, if you please, which manufacture only a few products—small busi- 
ness is starting out just as respondent started out with the hope of growing 
into businesses handling an increasing number of products. It is submitted 
that these small-business enterprises should be allowed the same freedom of 
opportunity to grow and flourish that respondent enjoyed. It is submitted that 
when any business or manufacturer becomes as substantial a factor in the 
industry as respondent has become, possessing all the powerful market attributes 
of distributing demand and prestige products, it should not be free illegally 
to destroy or interfere with the free growth of its smaller competitors. 

It is further submitted that the record in this proceeding reveals an unfor- 
tunate disposition on the part of respondent to ignore its responsibilities in that 
regard and to ignore the prohibitions contained in section 3 of the Clayton act. 

The second paragraph which I would like to refer too—— 

The Cuairman. That is the Revelon case? 

Mr. Kern. Yes, sir. 

The second paragraph is my oral argument in Gamble-Skogmo, 
Inc., et al., docket No. 5575. 

The CuamrmMan. What is that case about? What is the product? 

Mr. Kern. A multitude. It was a manufacturing distribution for 
retail products involving about 12,000 products. They were tying 
up their small dealers by exclusive dealing arrangements. I made 
this argument before the Commission : 

I would like also to point out the situation at the retail level. These small 
dealers, located in small communities throughout the United States, or these 
26 States, are all trying to engage in a legitimate independent business operation. 

They have been constantly harassed and oppressed, coerced and intimidated 
by respondents’ representatives. They have been told to get outside merchan- 
dise out, or else have their contracts canceled. Now, these small-business men, 
I think, are entitled to have a very real freedom of choice as to the sources from 
which they obtained their merchandise. To paraphrase a classic remark of 
Mark Twain’s about the weather, everybody talks about doing something for 
small-business men but nobody ever seems to do something about it. 

Now, here is a very real opportunity for this Commission to restore a real 
freedom to these businessmen located in these areas. 

Now that, gentlemen, I think fairly represents my attitude toward 
small business. 

The Cuatrman. Thank you, Mr. Kern. 

Mr. Rirenre. Mr. Chairman, I would like to know how the Federal 
Trade Commission can act as an arbiter of science when their people 
do not know a positive from a negative post on a battery. I do not 
believe that it was ever intended that C ongress set up the Federal 
Trade Commission as an arbiter of science. 

The Cuarrman. Well, I cannot answer that question for you but 
we will do what we can to look into it. 

I thank you all very much. As I stated, the record will stay open. 
Mr. Kern, do you want to be heard ? 

Mr. Kern. I do not. 

The Cuarrman. Thank you for coming. 

Mr. Kern. Thank you for your courtesy. 

(The sreupon, at 3p. m., the hearing was concluded in the above mat- 
ter, and the committee moved into public hearing for consideration of 
other matters. ) 
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